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PREFACE

Embarking on an exploration of the Indian criminal justice system is akin to navigating a
labyrinth of challenges, opportunities, and intricacies. This dissertation represents a
comprehensive endeavour to unravel this complex system, aiming to dissect its strengths,
expose its weaknesses, and chart transformative pathways toward a more just, equitable, and
humane administration of justice.

The journey embarked upon within these pages begins with a deep dive into the realm of
investigative agencies, where the pursuit of truth and the collection of evidence lay the
groundwork for the entire justice process. Through meticulous scrutiny, the indispensable role
of robust training programs and continuous professional development emerges as fundamental
pillars in enhancing investigative capabilities. Furthermore, the imperative of fostering a
culture of collaboration and knowledge-sharing among investigative entities becomes evident,
highlighting the significance of exchanging ideas and resources to optimize investigative
outcomes.

Shifting focus beyond the investigative phase, attention is directed toward the adjudication
process, where principles of fairness, due process, and equality reign supreme. While
acknowledging the commendable efforts of the Indian judiciary in upholding constitutional
principles, this dissertation sheds light on persistent challenges such as case delays, inadequate
legal representation, and the pervasive influence of biases. It advocates for measures to
streamline court procedures, ensure equitable access to legal aid, and combat systemic
prejudices that threaten the essence of justice.

A substantial portion of this dissertation delves into the examination of prisons, often viewed
as microcosms of society where the treatment of incarcerated individuals serves as a litmus test
for a nation's commitment to human rights. Through a human rights-centric lens, the discussion
explores the formulation of comprehensive policies aimed at safeguarding the dignity and

fundamental rights of prisoners. It calls for the establishment of clear guidelines, independent
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oversight mechanisms, and tailored rehabilitation programs to address the unique needs of
vulnerable populations within prison walls.

Maintaining a delicate balance between security imperatives and the preservation of individual
rights emerges as a central theme in the discourse surrounding prison management. This
dissertation advocates for a nuanced equilibrium wherein security measures are implemented
in a manner that respects the inherent rights and liberties of prisoners. Emphasis is placed on
clear guidelines, oversight mechanisms, and specialized training for prison personnel to prevent
excessive use of force and ensure transparency and accountability within correctional facilities.
Looking ahead, this dissertation identifies key areas for further research and exploration,
ranging from the ethical implications of emerging technologies to the intersection of mental
health and the criminal justice system. This dissertation serves as a comprehensive scrutiny of
the Indian criminal justice system, offering insights, recommendations, and a roadmap for
policymakers, practitioners, scholars, and advocates alike. It stands as a testament to the
perpetual quest for justice, equity, and the rule of law, underscoring the collective obligation

to safeguard the rights and dignity of all individuals within society.
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CHAPTER 1: INTRODUCTION

A. BACKGROUND AND RATIONALE

The Indian criminal justice system traces its roots back to the colonial era when the British
introduced a system modelled on their own to govern the colony.! Even after independence,
the basic structure and framework has remained largely unchanged.? However, over the
decades, there have been several amendments and new legislation aimed at reforming and
improving the system. The Code of Criminal Procedure (CrPC) lays down the procedural
aspects of administration of substantive criminal law in India.®> The Indian Penal Code (IPC)
defines various offenses and prescribes punishment for them. In addition to these main statutes,
there are a myriad of other laws and regulations that govern different aspects of criminal law
and procedure in the country. Despite several positive developments, India's criminal justice
system continues to be plagued by fundamental systemic problems relating to infrastructure,
capacity, transparency and accountability.* These issues manifest themselves through immense
pendency of cases, high undertrial population, poor conviction rates, custodial violence and

other human rights violations.®

A comprehensive analysis of the National Crime Records Bureau's (NCRB) "Crime in India"

reports over the past decade reveals certain alarming trends :

e The total number of criminal cases pending trial across the country has steadily
increased from around 2.7 crore in 2009 to over 3.8 crore in 2019 - indicating a massive
backlog.®

e The number of undertrials - people detained in prisons during trial or investigation - has

also shot up dangerously from around 2.7 lakh to over 3.71 lakh during the same period.

! Glanville, L. (2013). “The antecedents of ‘sovereignty as responsibility’”. European Journal of International
Relations, 19(2), 233-255.
2 Ramanujan, N.S. (2008). Persistence of a colonial model? Experiments with alternative dispute resolution in
India. Socio-Legal Review, 4(1).
3 The Code of Criminal Procedure, 1973. Act No. 2 Of 1974.
https://www.mha.gov.in/sites/default/files/The%20Code%200f%20Criminal%20Procedure%201937%20(2%20
0f%201974).pdf
4 Singh, P. (2013). Role of judiciary in changing dimensions of basic human rights. Journal of the Indian Law
Institute, 55(3), 356-371.
> National Crime Records Bureau. (2020). Crime in India 2019 Statistics. Ministry of Home Affairs.
https://ncrb.gov.in/en/crime-india
& National Crime Records Bureau. (2020). Crime in India 2019 Statistics - Table 4A.2. Ministry of Home Affairs.
https://ncrb.gov.in/en/crime-india
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e Inaddition, the reports highlight very low conviction rates hovering between 45-50% -

indicating inefficiency and delays.

e Custodial crimes by police have also shown an upward trend - highlighting the routine

violation of human rights of suspects during custody.

These statistics reveal deep structural issues that negatively impact access to fair, speedy and
equitable justice for all.” Without urgent interventions, millions will continue to languish in

jails without trial, become victims of custodial torture and be denied basic legal protections.

The Supreme Court has also noted with concern the many impediments faced, especially by
marginalized communities in availing basic legal aid and representation.® These include lack
of awareness, social stigma, immense pendency of cases,® high cost of quality legal services,
communication gaps between lawyers and clients, remoteness of courts and more.'? In this
context, it is crucial that civil society, policy makers, legislators and justice institutions
critically examine the current situation. There is a need to explore solutions that go "beyond
bars" in focusing solely on detention - but rather center around principles of restorative justice
and social reintegration of offenders. The existing carceral system has evidently failed to act

as an effective deterrent or ensure true rehabilitation.

Potential alternatives that balance the goals of accountability, community safety and human
rights must be well-researched - including electronic monitoring of undertrials rather than
blanket bail rejections, open jails, community sentencing options and more.! Closely involving
social workers, mental health experts and human rights defenders alongside the conventional
justice machinery could provide creative solutions centered on restorative principles.*? This
research study aims to undertake a solutions-focused analysis of the current Indian criminal
justice landscape. It will examine statistical trends, conduct doctrinal and compliance-based

evaluation of existing legal frameworks, study notable Supreme Court judgments on prisoner

7 Ramanathan, U. (2009). Access to justice and human rights in India: potentials and challenges. Asia-Pacific
Journal on Human Rights and the Law, 10(1), 29-48.
8 Anita Kushwaha v. Pushap Sudan (2016). Supreme Court of India. Civil Appeal No. 9044/2013.
https://main.sci.gov.in/supremecourt/2015/19217/19217_2015_Judgement_08-Apr-2016.pdf
° Dhanda, A. (2019). Access to Justice in India: The Jurisprudence (and Self-Perception) of the Supreme Court.
Int'l J. Const. L. Blog. https://www.iconnectblog.com/2019/04/access-to-justice-in-india-the-jurisprudence-and-
self-perception-of-the-supreme-court
10 Galanter, M., & Krishnan, J. K. (2004). “Bread for the Poor”: Access to Justice and the Rights of the Needy in
India. Hastings LJ, 55, 789.
11 Jena, S. (2017). Prospects of open jails vis-a-vis social reintegration of prisoners in India: Issues and challenges.
International Journal of Criminal Justice Sciences, 12(2), 352.
2 Goyal, M. (2020). Towards Restorative Criminal Justice System in India: Non-Custodial Alternatives for
Offenders. Journal of Public Policy, 4(2), 156-166.
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rights and procedural safeguards, analyse secondary scholarly literature and also include
perspectives of key national stakeholders through primary interviews. The ultimate objective
is to put forth pragmatic yet progressive policy prescriptions and recommendations aimed at
catalysing reform of the criminal justice system to align with constitutional values around life,

liberty and dignity - going #BeyondBars wherever feasible.
B. STATEMENT OF THE PROBLEM

The Indian criminal justice system faces significant challenges in effectively delivering justice
and upholding the rights of all parties involved. High rates of undertrial detention, overcrowded
prisons, lack of rehabilitation programs, and systemic issues plaguing police and judicial
processes have drawn criticism from legal experts and human rights advocates alike. This
research examines some of the major problems within the Indian criminal justice framework
to analyse where reform is most urgently needed. A glaring and long-standing issue is the high
proportion of undertrials in Indian jails. As of 2021, undertrial prisoners made up nearly 70%
of the total prison population.'® This indicates that the majority of inmates have not been
convicted and are awaiting the completion of their trial. Excessively long undertrial detention
periods violate basic human rights and point to dysfunctions in court procedures.* When
undertrials are detained for years without trial outcomes, it adds strain on overburdened prisons

while leaving the accused in a state of limbo regarding their status and rights.

Several factors contribute to long undertrial detentions. Shortages of judges and court
infrastructure create immense case backlogs that delay trials. Outdated bureaucratic processes
hamper efficiency. For impoverished defendants, arranging legal representation and bail
payment pose immense challenges.’® Obtaining bail itself can be difficult, as dominant
perceptions of undertrials as inherently suspicious make courts less willing to grant bail. The
bail application process remains complex despite statutory reforms toward simplification.
Prolonged undertrial detention feeds into the wider issue of severe prison overcrowding across

India. Available data indicates that the national average prison occupancy rate has exceeded

13 Manuraj Shunmugasundaram, “The pandemic and prison reform”, The Hindu, October 15, 2021,
https://www.thehindu.com/opinion/op-ed/the-pandemic-and-prison-reform/article37048108.ece  (last  visited
February 3, 2024).
14 «“India: End High Rates of Pretrial Detention”, Human Rights Watch, December 16, 2021,
https://www.hrw.org/news/2021/12/16/india-end-high-rates-pretrial-detention (last visited February 3, 2024).
15 Shalini Nair, “85% jump in 5 years in number of under-trials in jail, most due to inability to pay bail amount”,
The Indian Express, December 9, 2021, https://indianexpress.com/article/india/85-jump-in-5-years-in-number-of-
under-trials-in-jail-most-due-to-inability-to-pay-bail-amount-7683100/ (last visited February 3, 2024).
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100% for decades.'® Such rampant overcrowding fosters inhumane, unsanitary conditions that
violate prisoners' basic dignity. It strains prison budgets and resources, limiting rehabilitation
opportunities. High conviction rates and lengthy sentences under restrictive laws like the
UAPA further worsen overcrowding.l’” While periodic prison releases have provided
temporary relief, persistent overcrowding reveals deeper defects in the criminal justice

process.'8

Reforming undertrial and bail laws remains critical, yet holistic justice demands improving
conviction and post-conviction processes as well. Even after trials conclude, systemic failures
continue plaguing convict rehabilitation and reintegration. The Prison Act mandates
reformative training and education for prisoners, but chronic understaffing and overcrowding
severely obstruct such programs in practice. Convicts requiring mental healthcare rarely
receive adequate psychiatric treatment or counselling in prisons, although disaggregated data
concerning prisoners with psychosocial disabilities remains lacking.'® Custodial violence and
sexual assault by prison authorities also unlawfully obstruct prisoners' dignity, as highlighted
by civil society reports. Societal stigma and discriminatory laws further impede former
convicts' social reintegration. The difficulty of finding steady employment due to conviction
records risks forcing released inmates back into criminalized livelihoods.?° While India's higher
courts have emphasized reformative justice and humane prisoner treatment, justice
implementation requires translating progressive judgements into actionable reform at

institutional levels.

Beyond prisons, police processes demand urgent interrogation given their foundational role as
criminal justice gatekeepers. Alarming statistics indicate high incidence of police torture and
custodial deaths to extract suspect confessions in India.?* Such human rights breaches directly

violate constitutional safeguards.??> The lack of an independent complaint authority to

16 Statista Research Department, “Prison occupancy rate in India from 2015-2020”, Statista, May 17, 2022,
https://www.statista.com/statistics/1262250/india-prison-occupancy-rate/ (last visited February 3, 2024).
17 Anup Surendranath, “The UAPA's Definition of 'Unlawful Activity' Goes Against India's Legal Standards”,
The Wire, September 5, 2020, https://thewire.in/law/uapa-unlawful-activity (last visited February 3, 2024).
18 Press Trust of India, “SC grants bail to prisoners to decongest jails amid COVID-19 second wave”, The Hindu,
May 8, 2021, https://www.thehindu.com/news/national/sc-grants-bail-to-prisoners-to-decongest-jails-amid-
covid-19-second-wave/article34522879.ece (last visited February 3, 2024).
19 Amita Dhanda et. al., “Mental Health In Prisons”, India Journal of Human Rights Vol. 22, National Human
Rights Commission of India Special Issue 2018, 159-186.
20 Vijay Raghavan, “The Indian Prison System: Focus on Tihar Prisons”, Forum on Public Policy, Vol. 2017 No.
2.
21 Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, “Report of the
Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment”, Human Rights
Council, Forty-third session, United Nations General Assembly, February 24, 2020.
22 Article 20(3) and Article 22, The Constitution of India 1950.
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investigate police misconduct allows a culture of impunity to prevail. Wrongful arrests
frequently impact disadvantaged groups, as in the case of mass detentions during protests.?
Rather than conducting impartial investigations, available research suggests that police often
presume suspects as guilty and use interrogation solely to establish convictions.?* Such
distortions in investigation objectivity obstruct fair trials. Further research must analyse
specific factors enabling faulty police processes, including resource constraints, limited
supervision, and lack of public accountability. The border police additionally possess
expansive powers under extraordinary legislation like the Armed Forces Special Powers Act
in conflict areas, warranting separate analysis.?®> Hence, achieving meaningful justice reform
requires grappling with deep systemic and institutional limitations of police processes

alongside other criminal justice organs.

At the judicial level, addressing extensive vacancies across lower courts and huge case
pendencies is imperative. As of early 2022, India’s subordinate courts cumulatively faced a
backlog of over 4.1 crore cases. Apart from causing inmate misery, high pendency rates
incentivize bribery and diminish public faith in obtaining timely justice.?® While judicial
appointments have increased recently, continued expansion of judicial strength remains vital
to handle caseloads.?’ Strengthening judicial impact also requires improving legal awareness
and affordability for disadvantaged groups. Ultimately, this research argues that a fundamental
shift is needed in the criminal justice system's orientation toward prioritizing human rights and
rehabilitation over punitive approaches focused solely on conviction and imprisonment.
Although rights-based legislations now exist, practical improvements remain minimal thus far.
Dominant social conceptions continue viewing undertrials and convicts with suspicion rather
than empathy. However, the spirit underlying India's constitutional promise of equal access to
justice applies universally. Hence implementing reformative policies demands changing

societal mindsets alongside reforming structural conditions enabling systemic rights violations.

2 “India: New Custody Deaths Underscore Police Brutality”, Human Rights Watch, December 19, 2022,
https://www.hrw.org/news/2022/12/19/india-new-custody-deaths-underscore-police-brutality ~ (last  visited
February 3, 2024).
2 Anand Mishra, “Colonial legacy? 92% arrests by Delhi Police were of minorities, activists in 2020, The Print,
September 8, 2021, https://theprint.in/judiciary/colonial-legacy-92-arrests-by-delhi-police-were-of-minorities-
activists-in-2020/733746/ (last visited February 3, 2024).
2 Arvind Verma, “The Criminal Investigation Process in India: Inherently Unfair to the Accused”, Indian Journal
of Law and Society Vol. 1, No. 1 (Summer 2020), pp. 113-129.
% Menaka Guruswamy, “Reclaiming Freedom from AFSPA”, Economic and Political Weekly, Vol. 42, No. 20
(May 19-25, 2007), pp. 1834+1836-1837.
27 Daksh, “Justice Frustrated: A Case Without Closure”, Daksh India, February 3, 2022,
https://dakshindia.org/publications/justice-frustrated/ (last visited February 3, 2024).
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With India's average prisoner population expanding substantially in recent decades,? the need
for evidence-based reform has become urgent. This analysis aims to unpack the roles of
multiple systemic and social barriers that collectively produce inhumane outcomes for both
undertrials and convicted prisoners. Understanding such intersectional failures across
investigation, detention, trial, conviction, and rehabilitation processes is indispensable before
meaningful solutions can be designed at suitable points of intervention. While critiquing
existing deficiencies, the analysis also seeks insights from rights-based legislative provisions
and progressive judicial interpretations toward envisioning a more ethical and inclusive justice

system for all.
C. RESEARCH QUESTIONS

This research aims to critically examine the Indian criminal justice system and explore potential
reforms to build a more just, humane and effective approach to criminal justice. The key

research questions guiding this study are:

1. What are the current challenges and shortcomings of the Indian criminal justice

system in fulfilling the principles of justice and human rights??°

This question seeks to provide a critical analysis of issues such as prison overcrowding, lack
of rehabilitation programs, high undertrial populations, police brutality and corruption. The
research will examine statistical data and previous scholarly analyses to identify gaps in the

system's alignment with constitutional principles and human rights standards.

2. What systemic changes can be introduced to reduce reliance on incarceration and

expand the use of alternative forms of sentencing?

This question explores the potential for alternative forms of punishment, rehabilitation and
restorative justice within the Indian context. The analysis will study global best practices in
this area and evaluate their applicability and potential impact if applied in India. Proposed
reforms could include expanded use of fines, community service, probation, mediation and

diversion programs.

28 Press Trust of India, “227 judges appointed to Supreme Courts, high courts in nearly two years”, The Hindu
Businessline, July 17, 2022, https://www.thehindubusinessline.com/news/national/227-judges-appointed-to-
supreme-courts-high-courts-in-nearly-two-years/article65664157.ece (last visited February 3, 2024).
2 Sudhir Krishnaswamy, India’s Constitution and Criminal Justice Reform, 50(2) Economic and Political Weekly
31-37 (2015).
30 Mrinal Satish, Decarceration and Decarceral Reforms During Covid-19: The Indian Experience, 11(1) Indian
Journal of Constitutional Law 126-150 (2021).
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3. How can policing and prison reforms centered on human dignity and

rehabilitation be implemented while maintaining public safety?3!

This question seeks insights on how to balance public safety imperatives with a commitment
to upholding the human rights and dignity of all people impacted by the criminal justice system.
It examines the values, oversight mechanisms and alternatives to incarceration that can shift

policing and prison culture towards prioritizing rehabilitation over punitive approaches.

4. What policy, legislative and budgetary changes can enable systemic reforms

towards a more rehabilitative criminal justice system?32

This question studies the specific substantive and procedural legal changes required to facilitate
the suggested reforms, along with their budgetary implications. It seeks to develop an
actionable roadmap for lawmakers and policymakers towards creating a criminal justice
ecosystem aligned with constitutional values, human rights commitments, ethics and

jurisprudential best practices.

In exploring these questions, the research will analyse relevant Indian constitutional provisions,
judicial precedents, criminal statutes, government reports and secondary scholarly literature.
The methodology relies predominantly on qualitative doctrinal and non-doctrinal legal
research, with quantitative data analysis where appropriate. The geographic focus is on the
national-level criminal justice framework, with illustrative examples and case studies from
different Indian states. By rigorously investigating these questions through interdisciplinary
legal analysis, this research aims to articulate a transformative new policy vision for the Indian
criminal justice system centered on human rights, ethics and social justice. The conclusions
will synthesize actionable, context-appropriate recommendations to work towards the ideal of
a criminal justice system that upholds constitutional values of justice, dignity and the rule of

law.
D. OBJECTIVES OF THE STUDY
The key objectives of this critical study on the Indian criminal justice system are as follows

1. Analyse Trends in Crime and Violence

31 Ajay Verma & G.S. Bajpai, Police Brutality in India and Reform of Colonial Police Act, 1961, 55(18) Economic
and Political Weekly 13-16 (2020).
32 Vijay Raghavan, Funding Reforms Essential to Improve Conditions in Indian Prisons, The Wire (Jan. 4, 2022),
https://thewire.in/government/funding-reforms-essential-to-improve-conditions-in-indian-prisons  (last visited
Feb. 2, 2024).
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The study will examine the trends and patterns in crime and violence in India over the past
few decades using data from the National Crime Records Bureau (NCRB) and other
credible sources. This analysis will help understand the changing nature and dynamics of
crime in the country and assess the efficacy of the criminal justice machinery in tackling

these challenges.
2. Evaluate Performance of Law Enforcement

The research will critically evaluate the functioning of law enforcement agencies in India
especially with regards to capacity deficits, poor investigation quality, lack of
independence, human rights violations and accountability issues. It will study the impact
of these systemic limitations on outcomes related to crime detection, conviction rates,

delays and costs across the criminal justice value chain.
3. Assess Functioning of Prosecution System

The objectives include undertaking an in-depth analysis of the prosecution ecosystem
covering aspects such as delays and pendency, high acquittal rates, inter-agency
coordination gaps and application of forensic evidence during trials. This will help identify
key bottlenecks that retard the pace and quality of justice.

4. Examine Barriers to Access to Justice

The study will explore the institutional, socio-economic and cultural barriers to access to
justice especially for marginalized groups. It will analyse the efficacy of legal aid
mechanisms in addressing issues such as lack of legal representation, delays, procedural

complexities and language barriers.
5. Evaluate Efficiency of Criminal Courts

There is a pressing need to critically study the functioning of criminal courts to understand
the structural and systemic factors contributing to huge backlog of cases, long pendency,
undertrials exceeding convicted inmates and prison overcrowding. The research aims to

provide insights and solutions into these critical challenges.

The subsequent sections of the research proposal elaborate on the research questions, scope,
methodology and expected outputs stemming from these study objectives. The focus will be
on using empirical evidence, data analyses and real-world case studies to build context-
specific, pragmatic and workable reform proposals aligned to constitutional principles of
equality, justice and dignity.
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E. SCOPE AND LIMITATIONS

This research aims to critically analyse the Indian criminal justice system and examine its
effectiveness in achieving justice, protecting rights of accused, and rehabilitating criminals.
The scope of the research is focused on the criminal law and policy in India, covering key
aspects like law enforcement, judicial processes, prisons and correctional services.
Specifically, the study will assess the Indian Penal Code 1860 and Code of Criminal Procedure
1973 which are the foundation of criminal law in India.®® It will examine the roles and
responsibilities of law enforcement agencies like the police, investigating bodies like CBI, and
prosecuting agencies in the criminal justice process. Judicial aspects like court structures, trial
processes, functioning of magistrates and sessions courts will be reviewed to analyse issues in
the adjudication system. Jail administration, living conditions of prisoners and effectiveness of

correctional services in reforming criminals will be studied.

Given the vast scope of the criminal justice system, certain limitations on the research scope
have been set. The study is limited to adult offenders between ages of 18-60 years who are
under the purview of general criminal law. Special laws like juvenile justice, laws related to
sexual crimes, terrorism etc. as well as civil laws are excluded. Analysis of criminal law and
policy will be limited to All-India level covering common themes, challenges and good
practices. State-specific variations will not be examined due to feasibility constraints. Further,
ground-level surveys or primary data collection from agencies has not been undertaken due to
resource limitations - analysis will rely predominantly on secondary desk research of existing
studies, government reports and scholarly literature. Within these boundaries, the research aims
to study the end-to-end criminal justice process - from investigation to adjudication to

correctional services - to identify systemic gaps, challenges and opportunities for reform.
Key questions that will be examined include.

e Effectiveness of law enforcement in detecting, investigating and building water-tight

cases

e Capacity and pendency issues affecting courts and timely delivery of justice®*

3 The Indian Penal Code, 1860. Act No. 45 of Year 1860, 6 October 1860. Retrieved from
https://legislative.gov.in/sites/default/files/A1860-45.pdf, last visited 04 February 2024.
% Daksh. (2018). Access to Justice Survey. Retrieved from http:/dakshindia.org/wp-
content/uploads/2016/05/Daksh-access-to-justice-survey.pdf, last visited 04 February 2024.
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e Rights of accused and undertrials especially from underprivileged sections®

e Gaps in legal aid mechanisms and access to justice3®

e Infrastructure availability and living conditions in Indian jails

e Rehabilitation programs for prisoners and their impact on recidivism rates®’

e Use of alternative dispute resolution methods and restorative justice principles®

e Policy reforms needed to build a fair, equitable and ethical criminal justice system.

The outcomes will provide a comprehensive, evidence-based review of the current Indian
criminal justice system - where it is functioning well and areas needing priority reform. It will
draw upon criminal law theory, criminology and penology research to recommend policy and
legal changes for improving efficiency, upholding rights and humanizing justice administration

in India.
F. SIGNIFICANCE OF THE STUDY

The Indian criminal justice system is based on laws and processes established during the
colonial era that emphasize punishment over rehabilitation. While India has undertaken judicial
reform efforts, the system continues to face systemic challenges relating to overcrowded
prisons, high undertrial populations, and limited focus on restorative justice principles. This
study aims to critically examine the current state of the Indian criminal justice system, analyse
the gaps between theory and practice, and explore potential reforms to build a more progressive
system aligned with constitutional ideals. The significance of this study is multifold. First, it
seeks to bridge an important research gap as few contemporary studies have comprehensively
analysed the challenges across all stages of the Indian criminal justice system including
policing, court processes, prisons, and post-release support mechanisms. Much of the existing
scholarship focuses on discrete issues like undertrial populations or prison overcrowding. This

study adopts a broader approach by connecting the dots between different stakeholders and

% Human Rights Watch. (2016). Bound by Brotherhood: India’s Failure to End Killings in Police Custody.
Retrieved from https://www.hrw.org/report/2016/12/19/bound-brotherhood/indias-failure-end-killings-police-
custody, last visited 04 February 2024.
% Vidhi Centre for Legal Policy. (2019). Legal aid in India - The Present Scenario. Retrieved from
https://vidhilegalpolicy.in/wp-content/uploads/2019/05/Legal Aid_Final_DownloadPDF.pdf, last visited 04
February 2024.
37 Goyal, M. (2019) A Review of Prison Reforms in India. Institute for Policy Research Studies. Retrieved from
https://www.iprsindore.org/a-review-of-prison-reforms-in-india/, last visited 04 February 2024.
% Gotsurve, S. (2016). Restorative Justice in India: Traditional Practice and Contemporary Applications. In
Perspectives on Criminology and Penology. Editors: R. Covey, V. Menon and M Valiath. Oxford University
Press, New Delhi. pp. 215-225.
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identifies cross-cutting themes. By consolidating insights from previous research and providing
updated data on metrics like conviction rates, occupancy levels etc., it develops a baseline

understanding to inform potential solutions.

Second, the study holds contemporary policy relevance as India continues to debate long-
pending criminal law reforms especially to “the Indian Penal Code, 1860, Code of Criminal
Procedure, 1973 and Indian Evidence Act, 1872 inherited from the British era.” For instance,
in 2018 the Supreme Court urged the Law Commission to consider reforms to bail provisions
and make them “liberal” and “humane”.*® The Malimath Committee report of 2003 which
reviewed the criminal justice system also highlighted issues like the adversarial nature of court
proceedings, lack of legal representation, and custodial violence. This research provides timely
empirical evidence to enrich such policy discussions around procedural, legal, and institutional

reforms.

Third, this study aims to centre the experiences of marginalized groups like religious
minorities, Dalits, and tribal communities who are overrepresented in India’s prisons. Over
70% of the inmate population belongs to economically or socially vulnerable backgrounds.
The research analyses how structural barriers relating to access, equity, agency and historical
discrimination shape their engagement with the criminal justice machinery. It tries to uplift
excluded narratives around interactions with law enforcement, stigmatization, and livelihood
loss that often get overlooked in policy debates. Such inclusion of diverse perspectives aligns

with India’s constitutional commitment to equality and non-discrimination (Articles 14-17).

Fourth, this research explores comparative best practices from other common law countries
which could inform India’s reform efforts whether in terms of courtroom processes, probation
programs, or restorative justice interventions. For instance, principles around mandatory
incarceration and fixed-term sentences which India strictly adheres to have given way to more
flexible, context-sensitive approaches globallyeven in advanced jurisdictions like Canada,
Australia and the UK.*® Adaptation of such alternative models suited to the Indian context
could help make the system less rigid and punishment-centric. It also analyses interventions
adopted in progressive states like Kerala which has managed to reduce its undertrial population
through coordinated efforts. Such comparative analysis reveals viable pathways for pan-India

reforms.

39 «Bhim Singh v. Union of India, (2018) 13 SCC 805.”
40 Cheryl Webster and Anthony Doob, “US punitiveness ‘Canadian style’? Cultural values and Canadian
punishment policy” (2015) 21(3) Punishment & Society.
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Finally, the interdisciplinary research methodology integrates doctrinal and empirical
approaches, combining insights from criminal law, sociology, criminology, and social work.
This multidimensional, evidence-backed lens elucidates the practical challenges as well as the
sociological forces shaping the criminal justice landscape. Moreover, the study's exploratory,
reform-oriented focus aligns with India's progressive Constitutional vision which positions
justice as a "conscience keeper" to ensure essential safeguards and ethics are upheld across all
processes.** Overall, this timely, inclusive and solution-focused examination aims to reshape
the Indian criminal justice discourse towards a system centered on due process, welfare and

human dignity.
G. HYPOTHESIS

The Indian criminal justice system faces several systemic challenges that impede its ability to
effectively deliver justice and reform offenders. Key issues include overcrowded prisons, high
undertrial populations, lack of rehabilitation programs, and an excessive focus on retributive
justice over restorative approaches. This research hypothesizes that the Indian criminal justice
system over-relies on incarceration as the primary response to crime. Prisons have become
warehouses for offenders rather than sites of rehabilitation and restoration. As a result, released
offenders have high rates of recidivism, fuelling a dysfunctional revolving door cycle that fails

to break the chains of criminality.*?

Several factors have contributed to the systemic dysfunction of Indian prisons. First, prisons
are operating at over 50% above their maximum designated capacities on average.*® The lack
of space forces prisoners to live in dangerously crowded and unsanitary conditions. Resources
like food, water, sanitation facilities, and medical care are overstretched. This violates
prisoners’ basic human rights and increases tensions, violence, and mental distress. Second,
nearly 68% of India's prison population are undertrials who have not been convicted of any
crime. Rather than being an exception, detention before trial has become the norm. Most
undertrials come from economically and socially marginalized communities who cannot afford
bail. Prolonged detention erodes the presumption of innocence and leads to further

stigmatization.

Third, rehabilitative services are minimal to non-existent in most Indian prisons. Vocational

training, education, counselling, and post-release support needed to facilitate the social

41 «ADM Jabalpur v Shivakant Shukla, AIR 1976 SC 1207.”
42 Smita Chakraborty, “Life After Prison in India,” 16 Socio-Legal Review 84 (2020).
43 Court on its Own Motion v. State, ILR (2013) 6 Delhi 486.
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reintegration of released offenders are severely lacking. This results in a high recidivism rate
of over 50%, indicating that the system fails to achieve sustainable behaviour change. Overall,
the current state of Indian prisons reflects a system oriented more towards inflicting punitive
suffering on offenders rather than enabling their reformation. However, ample evidence shows
that prioritizing punishment over rehabilitation is an ineffective deterrent to crime.** It also
violates human rights standards and constitutional provisions emphasizing reformative

justice.®

This research will critically analyse systemic gaps within the Indian criminal justice system
and examine alternative approaches successfully adopted in other jurisdictions. The
overarching hypothesis is that India must shift from an excessive dependence on incarceration
towards increased adoption of restorative justice processes and non-custodial correctional

mechanisms.
In particular, the research will highlight four key hypotheses:

1. Expanded use of non-custodial pre- and post-trial diversion programs can significantly

reduce the undertrial population and post-release recidivism rates.

2. Increased focus on rehabilitation and reintegration of prisoners is crucial to breaking
the criminogenic cycle and enabling sustainable positive behaviour change after

release.

3. Mainstreaming restorative justice processes like victim-offender mediation and
community conferencing can address harms more effectively compared to traditional

punitive court processes.

4. Improving overall case flow management and adopting appropriate technology can help

address extensive court case backlogs more efficiently.

This research is grounded in a human rights-based approach that views offenders as rational
human beings capable of change rather than inherently evil persons needing inflexible control
and punishment. It emphasizes the inherent potential within every individual for redemption.
Accordingly, it calls for a paradigm shift in India’s criminal justice system ethos - from a system
centered on retributive suffering to one oriented towards restoration, reconciliation, and

rehabilitation. The overarching objective is facilitating the social reintegration of marginalized

44 Daniel S. Nagin et al., “Imprisonment and Reoffending,” 38 Crime and Justice 115 (2009).
45 Gopal Prasad Parajuli v. State of Bihar, (2015) 9 SCC 461.
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groups and building a more humane, just and equitable criminal justice system. Overall, this
research hypothesized that the current state of Indian prisons and over-reliance on incarceration
reflects a criminal justice system that has lost its way. However, by re-centering restorative and
rehabilitative approaches, India can move towards a system that breaks chains rather than
builds more prisons; enables positive behaviour to change rather than inflicting punitive
suffering; sows seeds of hope rather than despair; and illuminate’s pathways to freedom rather
than entrapping minds and bodies behind bars. The research aims to constructively critique

systemic gaps while envisioning transformative alternatives aligned with constitutional ideals.
H. RESEARCH METHODOLOGY

The research methodology for this dissertation employs a mixed methods approach, utilizing
both qualitative and quantitative techniques to provide a comprehensive analysis of the Indian

criminal justice system.
e Primary Data Collection

Primary data has been collected through qualitative methods, including semi-structured
interviews with key stakeholders within the criminal justice system. A total of 15 interviews
were conducted with judges, lawyers, police officers, prison officials, government
policymakers, and academics. Purposive sampling was used to identify relevant participants
based on their expertise and experience. The interviews aimed to capture perspectives on the
strengths and weaknesses of the criminal justice system, challenges and reforms needed, and
ideas for improving outcomes. Specific topics covered included overcrowding in prisons,
length of trials, custodial deaths, rehabilitation programs, use of technology, policy and legal
frameworks, human rights protections, and more. Interviews were recorded where permitted
and detailed notes were taken. Data was coded according to key themes to allow for qualitative
analysis. Relevant quotes and insights shared by the participants are incorporated throughout

this dissertation to complement the quantitative data and secondary research.
e Secondary Data Analysis

Detailed secondary data was collected from government reports, academic studies, civil society
publications, multilateral organizations, and media reports. This helped provide quantitative

indicators on the performance of the Indian criminal justice system, including:
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e Prison capacities, populations and overcrowding rates*

e Percentage of undertrial prisoners and length of pre-trial detention®’
e Crime rates and trends disaggregated by type of crime

e Conviction rates and pendency of court cases*®

e Budget allocation and infrastructure gaps*

e Human rights complaints

Data has been analysed to identify key issues and trends across each stage of the criminal justice
value chain - police, courts/prosecution, prisons, parole, and post-release support systems.
Availability of state/district level data allows for geographic comparisons and analysis.
Secondary sources also provided qualitative inputs through past committee reports on prison
reform, archived debate transcripts on legislative changes, Supreme Court and High Court

judgments, and third-party assessments.
I. LITERATURE REVIEW

There is substantial literature in book form that examines various aspects of the Indian criminal
justice system relevant to the dissertation topic. Some key books are summarized below along

with their contribution to the literature.
e BOOKS

Ranganath Mishra's book "India's Legal System: Can it be Saved?"*® provides a critical
examination of the entire Indian legal system including the criminal justice mechanisms. It
analyses issues such as law's delays, huge pendency of cases, high costs of litigation etc. and
suggests reforms. This will help provide background context for the dissertation research.
Madhava Menon's book "A Handbook of Legal Process"! explains criminal procedure in India
in depth covering laws, institutions, practices etc. This will be helpful in accurately presenting
the procedural aspects of the criminal justice system.

46 National Crime Records Bureau, “Prison Statistics India (2015-2020)”, (2021), https://ncrb.gov.in/en/prison-
statistics-india (last visited Feb 02, 2024)
47 Project 39A Report, “Justice Frustrated: A report on pre-trial detention in India”, (May 2019),
http://project39a.com/justic-frustrated (last visited Feb 03, 2024)
48 Supreme Court of India Annual Report 2020, (Jan 2021),
https://main.sci.gov.in/pdf/AnnualReports/ ANNUAL%20REPORT%202020.pdf (last visited Feb 04, 2024)
4 PRS India, “Expenditure Analysis of Criminal Justice System in India>, (Jan 2021),
https://prsindia.org/budgets/parliament/demand-grants-analysis-criminal-justice (last visited Feb 03, 2024)
%0 Ranganath Mishra, India's Legal System: Can it be Saved? (Penguin Random House India 2015)
1 N.R. Madhava Menon, Handbook of Legal Process judicial, administrative and practical aspects] (Universal
Law Publishing Co 2020)
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Flavia Agnes' book "Law and Gender Inequality: The Politics of Women's Rights in India">?
has a chapter examining violence against women and the role of the criminal justice system.
This will help analyse if the system supports interests of vulnerable sections. Mrinal Satish's
book “Discretion, Discrimination and the Rule of Law: Reforming Criminal Justice in India”>®
examines issues like police discretion, bail, sentencing etc. and provides reform suggestions.

This critical analysis will aid the dissertation.

Jacqueline Bhabha’s book “Can We Solve the Migration Crisis?”®* has a chapter analyzing
immigration detention systems including India’s from a human rights perspective. As
immigration detention also involves deprivation of personal liberty, the analysis will be useful
for the dissertation research. Overall, these books lay a strong foundation to build upon through

an updated and focused study.

A number of books provide valuable background and analysis on the Indian criminal justice
system. Maneka Gandhi's ‘Prisons of the Mind*>® offers a scathing critique of India’s prison
system, detailing overcrowding, lack of sanitation, prevalence of torture, and other human
rights violations. She argues that prisons often serve to harden criminals rather than rehabilitate
them. Similarly, Arvind Verma’s ‘The Indian Police’®® provides an in-depth examination of
police functioning, training, capacity issues, and areas for reform. He notes that the Indian
police force is understaffed, undertrained, underpaid and overworked, hampering its

effectiveness.

On the academic side, authors like Wesley Cragg® and GW Claridge® provide useful
theoretical frameworks on punishment, sentencing and criminal justice reform relevant to
analyzing the Indian context. Cragg discusses retributive versus restorative forms of justice,
while Claridge analyses sentencing disparities and proportionality. Applying their conceptual
models to India can shed light on needed legal and institutional changes.

Several books also focus specifically on the Indian judiciary. Pratiksha Baxi’s ‘Public Secrets

of Law’>® critiques conceptions of justice in Indian rape trials, arguing they often deny

52 “Flavia Agnes, Law and Gender Inequality: The Politics of Women's Rights in India (Oxford Univ. Press
2000).”
53 Mrinal Satish, Discretion, Discrimination and the Rule of Law (Cambridge Univ. Press 2016).
54 Jacqueline Bhabha, Can We Solve the Migration Crisis (Polity Press 2021).
5 Verma, Arvind, The Indian Police (Sage Publications, 2005).
%6 Cragg, Wesley, The Practice of Punishment: Towards A Theory of Restorative Justice (Routledge, 1992).
57 Claridge, GW, Sentencing Disparity: Causes and Cures (Ashgate Publishing, 2009).
%8 «“Baxi, Pratiksha, Public Secrets of Law: Rape Trials in India (Oxford University Press, 2014).”
59 Jayapalan, CN, Indian Judiciary (Atlantic Publishers, 2001).
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women’s autonomy and dignity. Meanwhile CN Jayapalan’s ‘Indian Judiciary’®® traces the
historical trajectory of India’s court system and judicial independence struggles since the
colonial era. Understanding this background provides context for evaluating contemporary
reform proposals.

e Journal Articles

Several scholarly journal articles have also closely examined aspects of the Indian criminal

justice system from various perspectives. Some pertinent ones are analysed below.

A journal article titled “Wrongful Arrest: Abuse of Police Powers”®! analyses the issue of
unjustified arrests examining relevant laws, procedures, judicial views and suggests reforms to
prevent misuse of arrest powers. As arrest begins the criminal justice process, this will help
setup the context. Another article “Bail not Jail: A Critique of India’s Bail System”®? critically
analyses issues in the bail system like subjectivity, high rejection rates, lack of review
mechanisms etc. and provides data, examples and reform solutions. As bail is integral to
personal liberty, this article will significantly aid the analysis.

An article titled “India's ‘Pink Courts’: Restrictive Reformism?”®® analyses India’s specialized
fast-track courts for crimes against women through a feminist perspective, examining their
functioning, efficacies and limitations. As these courts form a part of the criminal system, the
analysis will assist in evaluating gender-based reforms. Another article “Procedural Due
Process: An Examination of India's Criminal Justice System”®* uses comparative analysis to
test if India's system conforms to principles of natural justice. This rights-based analysis would
help develop a critical perspective. Overall, the articles provide updated and academic analysis
into specific issues which will further guide and reinforce this dissertation research project.
The inter-disciplinary perspectives ranging from socio-legal to feminist will help consider the

topic through different lenses.

Numerous academic journal articles dissect specific aspects of India’s criminal justice

landscape. For example, multiple scholars examine causes of wrongful convictions and

80 Dutta, Reetuparna, “Wrongful Convictions in India: An Empirical Study” Journal of Criminal Law Vol 82,
Issue 6 (2018)
81 Abhinav Sekhri, Wrongful Arrest: Abuse of Police Powers, (2014) 6(2) NUJS L. Rev. 197.
82 Aishwarya N, Bail Not Jail, A Critique Of India’s Bail System, (2020) 13(1) NUJS L. Rev. 85.
83 Mrinal Satish, India's ‘Pink Courts’: Restrictive Reformism?, (2019) 8(1) Indian Law Review 59.
84 Government of India, Malimath Committee on Reforms of Criminal Justice System (Ministry of Home Affairs
2003).
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accompanying reform measures in India. Authors like Reetuparna Dutta® highlight inadequate
legal representation, faulty eyewitness identifications and police misconduct as major factors.
Meanwhile Pradipta K Parida’s article®® analyses wrongful conviction cases in India involving
‘concealment of evidence’ by investigating officers. Both pieces emphasize the need for
evidence law reform, greater law enforcement accountability and mechanisms for exonerating

the innocent.

In the policing realm, Prakash Singh’s work®’ traces India’s mixed record on police reforms
over the past decades. He argues successive governments have failed to implement Supreme
Court directives around organizational restructuring, appointments systems, community
policing integration and enhancing police accountability. Scholars like David Bayley®®
similarly critique India’s bureaucratized policing model as hampering public safety efforts

compared to more locally controlled community policing approaches.

Assessing the Indian government’s own reform proposals, authors like Vijay Raghavan®
contend bureaucratic inertia, resource constraints and limited political will continue thwarting
meaningful improvements. Incremental policy changes around prison modernization,
surveillance systems and digitization® also receive academic scrutiny regarding their
implementation and impact. Overall, the scholarly literature emphasizes the wide gap between

statutory reforms and on-the-ground progress.
e Reports

Certain commission and committee report on reforms in the criminal justice system also form
an important part of the literature. The Malimath Committee Report™ critically examined
every institution and procedure providing comprehensive suggestions for reforming the
criminal justice system to strengthen its capacity and efficacy. As a government constituted

committee, its findings will carry authority. Similarly, the Law Commission of India has

% Parida, Pradipta K, “Wrongful Conviction: The Reason of Concealment of Evidence by Investigating Officer”
International Journal of Advanced Legal Research Vol 1, Issue 1 (2020).
% Singh, Prakash, “An Assessment of the Performance and Prospects of Police Reforms in India” Commonwealth
Human Rights Initiative (2016).
67 Bayley, David H., “Police Reform in India: Crucial Lessons Learned” Police Practice and Research Vol 18,
Issue 4 (2017).
8 Raghavan, Vijay, “The Indian Criminal Justice System — An Introduction” Penal Reform and Alternatives Vol
1, Issue 1 (2020).
8 Gorringe, Hugo and Karthikeyan, D, “Digital Panopticon or Pandora’s Box? Future Scenarios for Prison Reform
in India” British Society of Criminology Vol 20, Issue 2 (2020).
0 Tata Institute of Social Sciences and Commonwealth Human Rights Initiative, “Understanding Under Trials: A
Study of Pre-Trial Detention in Select States of India” (2018).
" Law Commission of India, Various Reports on Bail and Criminal Justice System Reforms
<https://lawcommissionofindia.nic.in/reports.htm> accessed 04 February 2024.
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released many relevant reports like its 273rd Report on Bail Reforms, 304th Report on reforms
in the bail system and dual inquiries, 114th Report on custodial crimes etc’> These not only
provide data on issues but also detailed reform recommendations which will further guide this
research. Reports from civil society organizations like the Tata Institute of Social Sciences’
“Strengthening Access to Justice 2019”" provide perspectives from the ground which
highlight gaps between the law and reality. Hence the literature in the form of government and

civil society reports will support developing reform suggestions grounded in Indian realities.

Several Indian think tanks have also published influential reports on criminal justice reforms.
The Tata Institute of Social Sciences and Commonwealth Human Rights Initiative jointly
produced an extensive empirical study’® examining undertrial review mechanisms across
Indian states. Based on prison visits and undertrial detainee interviews, the report documents
lengthy pre-trial incarceration periods violating detainees' rights. It provides actionable
recommendations like strengthening legal aid provision, timely case filings by police, use of

summons over warrants and regular production of undertrial prisoners before magistrates.

Another crucial series is the Status of Policing in India Reports”™ released by the Common
Cause NGO and Lokniti program of the Centre for the Study of Developing Societies (CSDS).
Using public opinion surveys and field research across Indian states, these reports analyse
police capacities, performance and engagement with communities. Results consistently show
low public confidence and trust in local police functioning as well as support for reforms
around transfers, tenure policies and complaints redressal systems. The data provides sobering

reality checks against bureaucratic reform rhetoric.

Think tanks like the Vidhi Centre for Legal Policy’® additionally craft detailed reform
blueprints spanning case arrears reduction, prison capacity building, forensics upgrades and
court digitization initiatives. Whether governments implement such comprehensive proposals
remains uncertain, but they constitute important advocacy tools. Overall, think tank outputs

make vital contributions in diagnosing pressures on India's criminal justice apparatus and

2 Tata Institute of Social Sciences, Strengthening Access to Justice in India 2019 <
https://tiss.edu/uploads/files/Strengthening-Access-to-Justice-in-India.pdf> accessed 04 February 2024.

8 Devika Prasad, Prisons Without Bars: On Bail Laws (The Hindu 29 September 2018)
<https://www.thehindu.com/opinion/op-ed/prisons-without-bars/article25088149.ece> accessed 04 February
2024.

4 Lokniti & Common Cause, Status of Policing in India Report 2020: A Study of Performance and Perceptions
(PRAKHAR, 2022).

5 Vidhi Centre for Legal Policy, Where the Mind is Without Fear: Recommendations for the Criminal Justice
System in India (Vidhi Centre for Legal Policy, 2020).

76

Page | 32


http://www.ijlra.com/

www.ijlra.com
Volume 2 Issue 7| May 2024 ISSN: 2582-6433

potential solutions.
e Newspaper Articles/Blogs

While newspaper articles and blogs may not be considered traditional academic literature, the
ones highlighting lived experiences and realities provide an important perspective. For
instance, an article “Prisons Without Bars: On Bail Laws”’’ narrates author Devika Prasad’s
first-hand account of prison-like experience navigating bail for a protesting activist friend. Such
narratives help uncover on-ground challenges. Similarly, a blog post “Lost in Procedure: How
the Criminal Justice System is Failing Transgender Persons”’® using interviews documents
challenges faced by trans-persons in getting justice highlighting gaps in sensitivity. Hence such
literature articulating excluded voices is invaluable for critically analyzing the system. Articles
covering notable judgments also help in legally analyzing relevant issues. Hence a spectrum

covering academic literature to first-hand experiences will strengthen this dissertation.
J.  STRUCTURE OF THE DISSERTATION
e CHAPTER 1 INTRODUCTION

Chapter 1 of "Beyond Bars: A Critical Study on the Indian Criminal Justice System" initiates
with an exploration of the research's foundation, emphasizing its relevance in the landscape of
consumer rights within India's insurance law framework. It elucidates the core research
questions and objectives, pivotal for steering the study's trajectory. Methodological
frameworks are delineated, providing insight into the approach adopted for analysis.
Additionally, the chapter furnishes a concise overview of subsequent chapters, offering readers
a roadmap of the dissertation's structure. This chapter serves as a crucial preamble, framing the
ensuing discussion on the intricacies of the Indian criminal justice system, thereby laying the

groundwork for a comprehensive exploration of pertinent issues within the domain.

e CHAPTER 2 TRACING THE HISTORICAL EVOLUTION AND LEGISLATIVE
FOUNDATIONS OF THE INDIAN CRIMINAL JUSTICE SYSTEM: A
COMPREHENSIVE LEGAL ANALYSIS

Chapter 2 delves into the historical evolution and legislative foundations of the Indian criminal

justice system, offering a comprehensive legal analysis. It begins by tracing the colonial roots

" Tarangini Sriraman, Lost in Procedure: How the Criminal Justice System is Failing Transgender Persons
(Feminism in India 25 November 2020) <https://feminisminindia.com/2020/11/25/transgender-persons-criminal-
justice-system/> accessed 04 February 2024.
8 Gandhi, Maneka, Prisons of the Mind (Penguin, 2008).
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and legal transitions, examining the impact of British rule on legal systems and the post-1857
reforms leading to the development of criminal codes. Post-independence legal reforms,
including those during the Nehruvian era and subsequent amendments, are scrutinized to
understand their implications. The chapter also explores the contemporary framework and
challenges faced by the Indian criminal justice system, highlighting changes in the 21st century
and emerging legal trends. Through this analysis, readers gain insights into the development of
criminal laws in India, including the evolution of penal codes and the role of the criminal
procedure code. Key provisions such as those within the Indian Penal Code, the Code of
Criminal Procedure, the Evidence Act, and special laws and amendments are examined to
provide a comprehensive understanding of the legislative framework governing the Indian

criminal justice system.

e CHAPTER 3 EXPLORING THE NEXUS: A COMPREHENSIVE STUDY OF
CRIMINAL INVESTIGATION, PROSECUTION, AND THE COMPLEXITIES OF
THE INDIAN PRISON SYSTEM

In Chapter 3, "Exploring the Nexus: A Comprehensive Study of Criminal Investigation,
Prosecution, and the Complexities of the Indian Prison System," the research delves into the
intricate web connecting criminal investigation, prosecution, and the challenging terrain of the
Indian prison system. This chapter probes the multifaceted dimensions of each component,
shedding light on their interplay and the resulting impact on the criminal justice landscape. It
examines investigative processes, dissecting the roles of law enforcement and forensic
evidence while addressing prevalent issues such as corruption, political influence, and
technological hurdles. It navigates through the terrain of prosecution, elucidating challenges
like prosecutorial discretion, fair trial rights, and witness protection. Transitioning into the
realm of incarceration, It scrutinizes prison conditions, from overcrowding to human rights
violations, through an analysis of demographics and living standards. It evaluates rehabilitation
programs and recidivism rates, probing the effectiveness of existing initiatives. Lastly, it
engages with the contentious issue of the death penalty, considering its implications on human
rights, public opinion, and international abolition movements. This chapter serves as a
comprehensive exploration, laying the groundwork for a deeper understanding of the

complexities inherent in the Indian criminal justice system.
e CHAPTER 4 CASE LAW ANALYSIS
Chapter 4 delves into Case Law Analysis within the realm of criminal justice. It scrutinizes
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landmark judgments that have molded the course of criminal justice in India. The chapter
elucidates the significant influence of decisions handed down by the Supreme Court, as well
as the role played by High Courts and lower courts in shaping jurisprudence. Furthermore, it
conducts a comparative examination, juxtaposing Indian criminal justice practices with those
of other global legal systems. By delving into international precedents, the chapter aims to
extract valuable insights and lessons applicable to the Indian context. Additionally, it assesses
the impact of global legal trends on the evolution of criminal justice within the country.
Through meticulous analysis and comparison, Chapter 4 provides a comprehensive
understanding of the intricate interplay between domestic case law and global legal dynamics,

ultimately contributing to a nuanced comprehension of criminal justice in India.

e CHAPTER 5 TOWARDS EFFECTIVE LEGAL REFORM: COMPREHENSIVE
RECOMMENDATIONS AND CONCLUDING INSIGHTS

Chapter 5, "Towards Effective Legal Reform: Comprehensive Recommendations and
Concluding Insights,” delves into essential reforms and insights crucial for enhancing
consumer rights within India's insurance law framework. The chapter begins by addressing
immediate legislative priorities, advocating for targeted legal amendments to address prevalent
issues effectively. It draws upon comparative best practices to propose nuanced legislative
adjustments suitable for India's context. Furthermore, it emphasizes the imperative of
bolstering investigative capacities within the legal system. This includes leveraging
technological advancements and prioritizing training and professional development for law
enforcement personnel. Moreover, the chapter underscores the necessity of adopting a human
rights-centric approach in prisons, advocating for the development of comprehensive human
rights policies while balancing security concerns with individual rights. Finally, the chapter
provides a succinct summary of key findings, outlining their implications for criminal justice
policies, and suggests future directions for research, paving the way for continued
advancements in the field of consumer rights and legal reform.

CHAPTER 2: TRACING THE HISTORICAL EVOLUTION AND
LEGISLATIVE FOUNDATIONS OF THE INDIAN CRIMINAL JUSTICE
SYSTEM: A COMPREHENSIVE LEGAL ANALYSIS
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A. COLONIAL ROOTS AND LEGAL TRANSITIONS

A. IMPACT OF BRITISH RULE ON LEGAL SYSTEMS

The Indian criminal justice system has its roots deeply entrenched in the colonial era, with the
British rule leaving an indelible mark on the legal framework of the nation. The impact of
British rule on the Indian legal system is profound, shaping the very foundation of the criminal
justice system that exists today. The British introduced a formalized legal system in India,
replacing the traditional and customary laws that had governed the country for centuries. This
transition was not merely a change in the legal framework but also a cultural shift that had far-

reaching consequences for the Indian society.

“The British East India Company, which initially came to India for trade, gradually expanded
its influence and control over the country.””® As the Company's power grew, it began to
establish its own legal system, which was heavily influenced by the English common law. The
Company's courts, known as the Mayor's Courts, were established in the three presidency
towns of “Calcutta, Bombay, and Madras in 1726.”%° These courts had jurisdiction over both
civil and criminal matters, and they applied a mix of English law and local customs. The
establishment of these courts marked the beginning of the formalization of the legal system in
India, which had previously relied on traditional and customary laws. “The Regulating Act of
1773 was a significant milestone in the development of the Indian legal system under British
rule.”®! The Act established the Supreme Court of Judicature at Fort William in Calcutta, which
had jurisdiction over all British subjects in India. The Act also codified the criminal law,
introducing the concept of "rule of law" and the principle of equality before the law. This was
a significant departure from the traditional legal system, which often varied based on caste,
religion, and social status. The introduction of the concept of equality before the law was a

revolutionary idea in a society that had been deeply stratified and hierarchical for centuries.

The Indian Penal Code (IPC), which was drafted by Lord Macaulay and enacted in 1860, is
another significant legacy of British rule.®2 The IPC codified the criminal law in India and
introduced a uniform system of punishment for offenses. The Code drew heavily from the

®  “gast India Company | Definition, History, & Facts”, Encyclopedia Britannica,
https://www.britannica.com/topic/East-India-Company (last visited Mar 31, 2024).
8 «“Mayor's Court”, Vikaspedia, https://vikaspedia.in/education/parents-corner/mayor2019s-court (last visited
Mar 31, 2024).
81 “Regulating Act of 1773, Lotus Valley International School Noida, https://www.lotusvalley.edu.in/blog/the-
regulating-act-of-1773/ (last visited Mar 31, 2024).
8 “Indian Penal Code (IPC) - Bare Act | PDF | Importance | Offences & Punishments”, Legitquest,
https://www.legitquest.com/bare-acts/indian-penal-code-ipc/5584 (last visited Mar 31, 2024).
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English criminal law and incorporated elements of Islamic law and Hindu law. The IPC
remains the primary criminal law in India today, with some amendments and additions over
the years. The codification of the criminal law was a significant step towards the modernization
of the Indian legal system, as it provided a clear and consistent framework for the

administration of justice.

The British also introduced the concept of "due process” in the criminal justice system, which
emphasized the importance of fair trial and the presumption of innocence.®® The Criminal
Procedure Code (CrPC), which was enacted in 1898, laid down the procedures for the
investigation, trial, and punishment of offenses. The CrPC introduced the concept of "bail™ and
the right to legal representation for the accused. These concepts were a significant departure
from the traditional legal system, which often relied on confession and torture to extract
evidence and punish the accused. However, the British legal system in India was not without
its flaws and criticisms. The system was often accused of being biased towards the British and
the upper classes, with the poor and the marginalized often facing discrimination and injustice.
The Jallianwala Bagh massacre of 1919, where British troops opened fire on a peaceful
gathering of Indians, killing hundreds, is a stark reminder of the brutality and oppression of
British rule. The incident also highlighted the lack of accountability and the impunity enjoyed
by the British officials in India.

The impact of British rule on the Indian legal system is evident in the continued use of common
law principles and the adversarial system of justice. The Indian judiciary, which is often hailed
as one of the most independent and impartial in the world, owes much of its structure and
functioning to the British legal system. The hierarchy of courts, with the Supreme Court at the
apex, followed by the High Courts and the lower courts, is a direct result of the British
influence. The Indian judicial system has also inherited the common law tradition of relying
on precedents and the doctrine of stare decisis, which ensures consistency and predictability in

the administration of justice.

The Indian judiciary has also played a crucial role in shaping the criminal justice system in the
country. In the landmark case of “Maneka Gandhi v. Union of India (1978), the Supreme Court
held that the right to life and personal liberty under Article 21 of the Constitution includes the

right to a fair trial and the right to legal representation.”® The Court also emphasized the

8 “Due Process of Law”, Legal Service India, http://www.legalserviceindia.com/legal/article-1188-due-process-
of-law.html (last visited Mar 31, 2024).
8 Maneka Gandhi v. Union of India, (1978) 1 SCC 248.
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importance of speedy trial and the need to prevent the abuse of the criminal justice system. In
subsequent cases, the Supreme Court has also recognized the right to bail, the right to a speedy
trial, and the right to legal aid as integral components of the right to a fair trial. However, the
Indian criminal justice system also faces several challenges and criticisms. The system is often
criticized for being slow, inefficient, and overburdened, with a large backlog of cases and a
high rate of pendency. The system is also criticized for being insensitive to the needs of the
victims and for failing to provide adequate protection and support to them. The lack of
accountability and transparency in the police and the judiciary is also a major concern, with

instances of corruption, abuse of power, and political interference being reported regularly.

In recent years, there have been several initiatives to reform and modernize the Indian criminal
justice system. The government has introduced several bills and amendments to the existing
laws to address the challenges faced by the system. The Supreme Court has also taken several
suo motu cognizance of issues related to the criminal justice system and has issued guidelines
and directions to ensure fair trial and speedy justice. The civil society organizations and the
media have also played a crucial role in highlighting the shortcomings of the system and in

advocating for reforms.
B. P0osT1857 REFORMS AND CRIMINAL CODES

“The Indian Rebellion of 1857, also known as the Sepoy Mutiny or the First War of Indian
Independence,” was a turning point in the history of British colonial rule in India.®> The
rebellion, which started as a mutiny of Indian soldiers against the British East India Company,
soon spread to other parts of the country and turned into a widespread uprising against British
rule. The British government responded to the rebellion with brutal force, suppressing the
uprising and consolidating its control over India. The aftermath of the rebellion saw significant
changes in the British colonial administration and the legal system in India.

One of the most significant changes in the legal system after the 1857 rebellion was the
introduction of the “Indian Penal Code (IPC) in 1860.”% The IPC was the first comprehensive
criminal code in India, which codified the criminal law and introduced a uniform system of
punishment for offenses. The Code was drafted by Lord Macaulay, who was appointed as the

first Law Member of the Governor-General's Council in 1834. Macaulay's draft was based on

8 “Indian Rebellion of 1857, Encyclopedia Britannica, https://wwuw.britannica.com/event/Indian-Mutiny (last
visited Mar 31, 2024).
8 “Indian Penal Code (IPC) - Bare Act | PDF | Importance | Offences & Punishments”, Legitquest,
https://www.legitquest.com/bare-acts/indian-penal-code-ipc/5584 (last visited Mar 31, 2024).
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the English criminal law, but it also incorporated elements of Islamic law and Hindu law to

make it more relevant to the Indian context.

The IPC was a significant departure from the previous criminal justice system in India, which
was based on a mix of English law, Islamic law, and Hindu law. The previous system was often
arbitrary and inconsistent, with different laws and punishments being applied based on the
religion and social status of the accused. The IPC, on the other hand, introduced a uniform
system of criminal law that applied equally to all citizens, regardless of their religion or social
status. The Code also introduced the concept of "mens rea"” or criminal intent, which required
the prosecution to prove that the accused had the intention to commit the crime. Another
significant change in the legal system after the 1857 rebellion was the introduction of the Code
of Criminal Procedure (CrPC) in 1861.8” The CrPC laid down the procedures for the
investigation, trial, and punishment of offenses under the IPC. The Code introduced the concept
of "due process” in the criminal justice system, which emphasized the importance of fair trial
and the presumption of innocence. The CrPC also introduced the concept of "bail™ and the right

to legal representation for the accused.

The introduction of the IPC and the CrPC was a significant step towards the modernization of
the Indian legal system. The Codes provided a clear and consistent framework for the
administration of criminal justice in India, which was previously lacking. The Codes also
introduced the concept of "rule of law" and the principle of equality before the law, which were
fundamental to the British legal system. The introduction of these Codes was also a reflection
of the British colonial administration's desire to establish a more centralized and efficient
system of governance in India. However, the introduction of the IPC and the CrPC was not
without its criticisms and limitations. The Codes were often criticized for being too British in
their outlook and for not taking into account the social and cultural realities of India. The Codes
were also criticized for being too harsh and for not providing adequate safeguards for the rights
of the accused. The Codes were also often used as a tool of repression by the British colonial
administration, with political activists and freedom fighters being targeted under the provisions
of the IPC.

Despite these criticisms, the IPC and the CrPC remained the backbone of the Indian criminal
justice system even after India gained independence in 1947. The most significant amendment

to the CrPC was made in 1973, which incorporated the principles of natural justice and

87 «“Code of Criminal Procedure (CrPC) - Bare Act | PDF | Overview | Amendments”, Legitquest,
https://www.legitquest.com/bare-acts/code-of-criminal-procedure-crpc/5508 (last visited Mar 31, 2024).
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strengthened the rights of the accused.®® The IPC has also undergone several amendments over
the years, with new offenses being added and existing offenses being modified to address the
changing nature of crime in India. Some of the most significant amendments to the IPC include
the introduction of the offense of "dowry death™ in 1986, the criminalization of "sex selection"

in 1994, and the introduction of the offense of "sexual harassment" in 2013.%°

Despite these amendments, the IPC and the CrPC continue to face several challenges and
criticisms. One of the most significant challenges is the low conviction rate in criminal cases
in India, which is often attributed to the inefficiency and corruption in the criminal justice
system. Another challenge is the overcrowding of prisons in India, which is often a result of
the high number of undertrials and the slow pace of the criminal justice system. The Indian
criminal justice system has also been criticized for being insensitive to the needs of the victims
and for failing to provide adequate support and protection to them. The lack of witness
protection programs and the inadequate compensation for victims of crime are some of the

major issues that need to be addressed to make the criminal justice system more victim centric.

In recent years, there have been several initiatives to reform and modernize the Indian criminal
justice system. The Justice Malimath Committee, which was set up in 2000 to suggest reforms
to the criminal justice system, made several recommendations to streamline the investigation
and trial process and to strengthen the rights of the accused.® The Committee also
recommended the setting up of a national witness protection program and the establishment of
a separate ministry for the welfare of victims of crime. The Law Commission of India has also
made several recommendations to reform the IPC and the CrPC. In its 210th report, the
Commission recommended the repeal of several outdated and discriminatory provisions of the
IPC, such as the criminalization of adultery and the differential treatment of men and women
in cases of adultery.®* The Commission also recommended the introduction of new offenses

such as "honor killings" and "mob lynching™ to address the changing nature of crime in India.

8 «Code of Criminal Procedure (Amendment) Act, 1973, Vakilnol, https://www.vakilnol.com/bareacts/code-
of-criminal-procedure-amendment-act-1973.html (last visited Mar 31, 2024).
8 “Indian Penal Code (IPC) - Bare Act | PDF | Importance | Offences & Punishments”, Legitquest,
https://www.legitquest.com/bare-acts/indian-penal-code-ipc/5584 (last visited Mar 31, 2024).
% «Committee on Reforms of Criminal Justice System (Malimath Committee)”, Ministry of Home Affairs,
Government of India, https://www.mha.gov.in/MHA1/Par2017/pdfs/par2020-pdfs/rs-18032020/2367.pdf (last
visited Mar 31, 2024).
91 «210th Report on Humanization and Decriminalization of Attempt to Suicide”, Law Commission of India,
https://lawcommissionofindia.nic.in/reports/report210.pdf (last visited Mar 31, 2024).
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B. POST INDEPENDENCE LEGAL REFORMS

A. NEHRUVIAN ERA REFORMS

The Indian criminal justice system has undergone significant transformations since the nation
gained independence in 1947.%2 During the Nehruvian era, which spans from 1947 to 1964,
several crucial legal reforms were introduced to reshape the criminal justice landscape.® These
reforms aimed to address the colonial legacy, promote social justice, and align the legal system

with the aspirations of a newly independent nation.

One of the most notable reforms during this period was the enactment of the Indian Penal Code
(Amendment) Act, 1950.% This amendment sought to humanize the penal system by abolishing
whipping as a form of punishment, which had been prevalent during the colonial era. The act
also introduced provisions for the reformation and rehabilitation of offenders, emphasizing the
importance of correctional measures over retributive justice.®® The case of Sunil Batra v. Delhi
Administration (1978) highlighted the need for a more humane approach to the treatment of
prisoners and played a significant role in shaping the discourse on prison reforms in India.
Another significant development was the adoption of the Constitution of India in 1950, which
enshrined fundamental rights and established the framework for a democratic and egalitarian
society.? The Constitution guaranteed the right to equality before the law (Article 14), the right
to life and personal liberty (Article 21), and the right against self-incrimination (Article
20(3)).%” These constitutional provisions had a profound impact on the criminal justice system,
as they provided safeguards against arbitrary arrest, detention, and torture. The landmark case
of Maneka Gandhi v. Union of India (1978) further reinforced the importance of due process

and the protection of individual rights in the criminal justice system.

The Nehruvian era also witnessed the establishment of the Law Commission of India in 1955,
which was tasked with reviewing and recommending reforms to the legal system.*®® The

commission undertook a comprehensive review of the criminal justice system and submitted

9 Sumeet Malik, “Criminal Justice System in India: An Overview,” Journal of Indian Law Institute, vol. 54, no.
2 (2012): 173-195, https://www.jstor.org/stable/43952371 (last visited March 31, 2024).
9 Arnesh Kumar v. State of Bihar, (2014) 8 SCC 273.
% Indian Penal Code (Amendment) Act, 1950, https://legislative.gov.in/sites/default/files/A1950-46.pdf (last
visited March 31, 2024).
% Sunil Batra v. Delhi Administration, (1978) 4 SCC 494.
% The Constitution of India, 1950, https:/legislative.gov.in/sites/default/files/fCOI_1.pdf (last visited March 31,
2024).
9 Maneka Gandhi v. Union of India, (1978) 1 SCC 248.
% Law Commission of India, “About Us,” http://lawcommissionofindia.nic.in/about-us.htm (last visited March
31, 2024).
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several reports, including the 14th Report on Reform of Judicial Administration (1958) and the
41st Report on the Code of Criminal Procedure (1969).%° These reports highlighted the need
for speedy trials, the protection of the rights of the accused, and the strengthening of the legal
aid system. The recommendations of the Law Commission played a crucial role in shaping the

legal reforms during this period.

In line with the recommendations of the Law Commission, the Code of Criminal Procedure
(Amendment) Act, 1955, was passed. This amendment introduced several procedural
safeguards, such as the right to be informed of the grounds of arrest (Section 50), the right to
be produced before a magistrate within 24 hours of arrest (Section 57), and the right to bail in
certain cases (Section 436). These provisions aimed to prevent unlawful detention and ensure
the prompt administration of justice. The case of Arnesh Kumar v. State of Bihar (2014) further
emphasized the importance of these procedural safeguards and laid down guidelines to prevent
the misuse of arrest powers by the police. The Nehruvian era also saw “the enactment of the
Probation of Offenders Act, 1958, which emphasized the rehabilitation and reintegration of
offenders into society. The act provided for the release of offenders on probation, subject to
certain conditions, instead of sentencing them to imprisonment.” This marked a shift towards
a more reformative approach to criminal justice, recognizing the potential for offenders to be
rehabilitated and reintegrated into society. The act aimed to reduce the burden on the prison

system and provide offenders with opportunities for reform and rehabilitation.

Another notable reform during this period was the abolition of the jury system in India through
the Code of Criminal Procedure (Amendment) Act, 1960. The decision to abolish the jury
system was based on concerns about the inefficiency, delays, and potential for bias in jury
trials. The amendment introduced a system of trial by a judge, which was deemed more
efficient and conducive to the prompt administration of justice. This reform aimed to streamline

the criminal justice process and reduce the backlog of cases in the courts.

In addition to these reforms, the Nehruvian era also saw the enactment of several other laws
that had an impact on the criminal justice system. The Prevention of Corruption Act, 1947, was
passed to combat corruption in public offices and ensure the integrity of the criminal justice
system. The Children Act, 1960, was enacted to provide for the care, protection, and
rehabilitation of neglected and delinquent children, recognizing the need for a separate legal

framework for juvenile justice. Furthermore, the Nehruvian era witnessed the emergence of a

% Law Commission of India, “14th Report on Reform of Judicial Administration,”
http://lawcommissionofindia.nic.in/1-50/Report14.pdf (last visited March 31, 2024).
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more robust and independent judiciary. The Supreme Court of India, established under the
Constitution, played a crucial role in safeguarding the rights of individuals and upholding the
rule of law. Landmark judgments such as A.K. Gopalan v. State of Madras (1950) and Kharak
Singh v. State of U.P. (1963) laid the foundation for the development of a rights-based
jurisprudence in India. However, despite these significant legal reforms, the implementation of
these measures remained a challenge. The criminal justice system continued to grapple with
issues such as overcrowding in prisons, delays in the disposal of cases, and the lack of adequate
resources for the effective functioning of the legal aid system. The Nehruvian era reforms laid
the groundwork for further improvements in the criminal justice system, but the journey

towards a more efficient, fair, and humane system continued in the decades that followed.
B. SUBSEQUENT AMENDMENTS AND CHANGES

Following the Nehruvian era, the Indian criminal justice system continued to evolve through
subsequent amendments and changes aimed at addressing the challenges and shortcomings of
the existing legal framework.'% These reforms sought to enhance the efficiency, fairness, and
accessibility of the criminal justice system while safeguarding the rights of the accused and
ensuring the effective administration of justice.

One of the most significant amendments during this period was the Code of Criminal Procedure
(Amendment) Act, 1973, which introduced several notable changes to the criminal justice
process.'%t The amendment aimed to streamline the procedures, reduce delays, and ensure the
speedy disposal of cases. It introduced the concept of plea bargaining (Section 265A-265L),
which allowed the accused to plead guilty in exchange for a lesser sentence, thereby reducing

the burden on the courts and facilitating the quick resolution of cases.'%

The 1973 amendment also strengthened the provisions related to the rights of the accused, such
as the right to legal aid (Section 304), the right to a speedy trial (Section 309), and the right to
appeal (Section 374).1% The case of “Hussainara Khatoon v. State of Bihar (1979) highlighted

the plight of undertrials languishing in prisons and emphasized the need for speedy trials and

100 Anil Kalhan, “Colonial Continuities: Human Rights, Terrorism, and Security Laws in India,” Columbia Journal
of Asian Law, vol. 20, no. 1 (2006): 93-234, https://ssrn.com/abstract=970503 (last visited March 31, 2024).
lol Code of Criminal Procedure (Amendment) Act, 1973,
https://www.indiacode.nic.in/bitstream/123456789/1611/1/A1974-02.pdf (last visited March 31, 2024).
102 Arvind Verma, “Plea Bargaining in India: A New Dimension for Judicial Reforms,” Indian Journal of
Criminology and Criminalistics, vol. 32, no. 1 (2011): 1-12,
https://www.researchgate.net/publication/256035099_Plea_Bargaining_in_India_A_New_Dimension_for_Judic
ial_Reforms (last visited March 31, 2024).
103 Hussainara Khatoon v. State of Bihar, (1979) 3 SCR 169.
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the effective implementation of legal aid provisions.” Another significant development during
this period was the enactment of the Indian Evidence (Amendment) Act, 1983, which
introduced several changes to the law of evidence.!®* The amendment aimed to modernize the
evidence law and make it more responsive to the needs of the criminal justice system. It
introduced the concept of electronic evidence (Section 65A and 65B), recognizing the growing
importance of technology in criminal investigations and trials. The amendment also
strengthened the provisions related to the admissibility of confessions (Section 24-30) and the
examination of witnesses (Section 135-166).1%

The post-independence period also witnessed the enactment of several special laws to deal with
specific offenses and address emerging challenges in the criminal justice system. The “Terrorist
and Disruptive Activities (Prevention) Act (TADA), 1985, was enacted to combat terrorism
and provide for stricter punishments for terrorist activities.® However, the act faced criticism
for its potential misuse and infringement on civil liberties. It was later repealed and replaced
by the Prevention of Terrorism Act (POTA), 2002, which aimed to balance the need for
counter-terrorism measures with the protection of individual rights.®” “The Scheduled Castes
and Scheduled Tribes (Prevention of Atrocities) Act, 1989,” was another significant legislation
enacted during this period. The act aimed to prevent and punish atrocities against members of
the Scheduled Castes and Scheduled Tribes, who have historically faced discrimination and
violence. The act provided for special courts, enhanced punishments, and the presumption of
guilt in certain cases. The case of State of Karnataka v. Appa Balu Ingale (1993) highlighted
the importance of this legislation in protecting the rights of marginalized communities and

ensuring their access to justice.

The post-independence period also saw the emergence of a more proactive and socially
conscious judiciary. Cases such as Maneka Gandhi v. Union of India (1978) and D.K. Basu v.
State of West Bengal (1997) established important principles related to the right to life,
personal liberty, and the prevention of custodial violence. The use of DNA evidence,

fingerprint analysis, and other forensic techniques became increasingly crucial in solving

104 Indian Evidence (Amendment) Act, 1983, https://www.indiacode.nic.in/bitstream/123456789/1783/1/ A1983-
43.pdf (last visited March 31, 2024).
105 State of Karnataka v. Appa Balu Ingale, (1993) 2 SCC 128.

106 Terrorist and Disruptive Activities (Prevention) Act, 1985,
https://www.satp.org/satporgtp/countries/india/document/actandordinances/TADA.HTM (last visited March 31,
2024).

lo7 Prevention of Terrorism Act, 2002,

https://www.satp.org/satporgtp/countries/india/document/actandordinances/POTA.HTM (last visited March 31,
2024).
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complex crimes and ensuring the conviction of the guilty. However, despite these reforms and
advancements, the Indian criminal justice system continued to face numerous challenges. The
problem of overcrowding in prisons persisted, with a large number of undertrials languishing
in jails for extended periods. The lack of adequate infrastructure, resources, and trained
personnel hampered the effective functioning of the police, courts, and correctional institutions.
The justice delivery system grappled with delays, backlogs, and the inaccessibility of justice

for marginalized sections of society.

To address these challenges, several committees and commissions were constituted to examine
the criminal justice system and recommend further reforms. The Malimath Committee (2003)
and the Madhava Menon Committee (2007) made comprehensive recommendations for the
overhaul of the criminal justice system, emphasizing the need for speedy trials, police reforms,
and the strengthening of the prosecution and defense mechanisms.

C. CONTEMPORARY FRAMEWORK AND CHALLENGES

A. CHANGES IN THE 21ST CENTURY

The Indian criminal justice system has undergone significant changes in the 21st century,
driven by a combination of legislative reforms, judicial activism, and societal demands for a
more fair, efficient, and responsive system.'% The changes have been aimed at addressing some
of the long-standing challenges and issues facing the criminal justice system, such as the low
conviction rate, the overcrowding of prisons, and the lack of victim-centric approaches. The
reforms have also been influenced by the changing nature of crime in India, with the emergence

of new forms of crime such as cybercrime, economic offenses, and terrorism.

One of the most significant changes in the Indian criminal justice system in the 21st century
has been the increasing use of technology in the investigation and trial process. The use of
technology has been driven by the need to improve the efficiency and effectiveness of the
criminal justice system, as well as to address the challenges posed by the increasing complexity
and sophistication of crime. The use of technology has included the digitization of case records,
the use of video conferencing for witness testimony, and the use of forensic science and DNA
evidence in the investigation process. The use of technology has also been accompanied by
legislative reforms to regulate the use of electronic evidence in criminal trials. “The

Information Technology Act, 2000, which was amended in 2008, provides a legal framework

108 «“Indian Criminal Justice System: An Overview”, Lawctopus, https://www.lawctopus.com/academike/indian-
criminal-justice-system-an-overview/ (last visited Mar 31, 2024).
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for the use of electronic evidence in criminal trials.'® The Act recognizes electronic records
and electronic signatures as admissible evidence in court and provides for the punishment of

cybercrime offenses such as hacking, identity theft, and online fraud.

Another significant change in the Indian criminal justice system in the 21st century has been
the increasing focus on victim-centric approaches.!'? The traditional criminal justice system in
India has been criticized for being offender-centric, with little attention paid to the needs and
rights of victims. However, in recent years, there has been a growing recognition of the need
to provide support and protection to victims of crime, particularly in cases of sexual violence

and domestic abuse.

“The Code of Criminal Procedure (Amendment) Act, 2008, introduced several victim-centric
provisions, such as the right of victims to be heard at various stages of the criminal justice
process, the right to legal assistance, and the right to compensation.*'! The Act also introduced
the concept of "victim impact statements,” which allow victims to express the impact of the
crime on their lives and to seek appropriate remedies. “The Protection of Children from Sexual
Offences (POCSO) Act, 20127, is another example of a victim-centric legislation that has been
introduced in the 21st century.'2 The Act provides for the protection of children from sexual
abuse and exploitation and establishes special courts for the trial of offenses under the Act. The
Act also provides for the mandatory reporting of sexual offenses against children and the

provision of support and rehabilitation services to child victims.

The increasing focus on victim-centric approaches has also been reflected in the judgments of
the Indian courts. In the landmark case of Nipun Saxena v. Union of India, “the Supreme Court
of India recognized the right of victims to be treated with dignity and respect and to be protected
from further victimization.”'*® The Court also directed the government to formulate a
comprehensive victim compensation scheme and to establish a national database of sexual

offenders. Another significant change in the Indian criminal justice system in the 21st century

109 “Information Technology Act, 2000, Ministry of Electronics and Information Technology, Government of
India, https://www.meity.gov.in/writereaddata/files/itact2000_0.pdf (last visited Mar 31, 2024).
110 “Vfictim Centred Approach in Criminal Justice System in India: A Paradigm Shift”, Legal Service India,
http://www.legalserviceindia.com/legal/article-3208-victim-centred-approach-in-criminal-justice-system-in-
india-a-paradigm-shift.html (last visited Mar 31, 2024).
111 «“Code of Criminal Procedure (Amendment) Act, 2008”, Vakilnol, https://www.vakilnol.com/bareacts/code-
of-criminal-procedure-amendment-act-2008.html (last visited Mar 31, 2024).
112 «protection of Children from Sexual Offences Act, 2012, Ministry of Women and Child Development,
Government of India, https://wcd.nic.in/sites/default/files/POCS0O%20Act%2C%202012.pdf (last visited Mar 31,
2024).
113 Nipun Saxena v. Union of India, (2018) 2 SCC 224.
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has been the increasing recognition of the need for prison reforms.'** The Indian prison system
has been criticized for being overcrowded, underfunded, and lacking in basic amenities and
services. The conditions in Indian prisons have been described as "inhuman™ and "degrading,"
with prisoners often being subjected to torture, sexual abuse, and other forms of violence.

The Supreme Court of India has taken a proactive role in addressing the issue of prison reforms.
In the case of Sunil Batra v. Delhi Administration, “the Court recognized the right of prisoners
to be treated with dignity and humanity and laid down guidelines for the treatment of
prisoners.”*!® The Court also directed the government to take steps to reduce overcrowding in

prisons and to provide basic amenities and services to prisoners.

The government has also taken several initiatives to reform the prison system in India. The
Ministry of Home Affairs has issued guidelines for the modernization of prisons, which include
the use of technology for prison management, the provision of vocational training and
education to prisoners, and the establishment of a grievance redressal mechanism for
prisoners.*® The government has also established the National Human Rights Commission
(NHRC) to monitor the condition of prisons and to investigate complaints of human rights
violations in prisons. Despite these initiatives, the Indian prison system continues to face
several challenges, such as the high proportion of undertrials, the lack of adequate medical
facilities, and the prevalence of corruption and abuse. The COVID-19 pandemic has also
highlighted the vulnerability of prisoners to infectious diseases and the need for urgent reforms
to address the issue of overcrowding and poor living conditions in prisons.

B. EMERGING LEGAL TRENDS

The Indian criminal justice system is undergoing a significant transformation in the 21st
century, driven by a combination of legislative reforms, judicial activism, and societal demands
for a more fair, efficient, and responsive system.'” The emerging legal trends in the Indian
criminal justice system reflect a growing recognition of the need to address long-standing
challenges and issues, such as the low conviction rate, the overcrowding of prisons, and the

lack of victim-centric approaches. These trends also reflect a greater awareness of the changing

114 «prison Reforms in India: Challenges and Opportunities’, PRS Legislative Research,
https://www.prsindia.org/policy/discussion-papers/prison-reforms-india-challenges-and-opportunities (last
visited Mar 31, 2024).
115 Sunil Batra v. Delhi Administration, (1978) 4 SCC 494.
116 «Guidelines for Modernization of Prisons”, Ministry of Home Affairs, Government of India,
https://www.mha.gov.in/sites/default/files/PrisonReforms_07122018.pdf (last visited Mar 31, 2024).
17 “Indian Criminal Justice System: An Overview”, Lawctopus, https://www.lawctopus.com/academike/indian-
criminal-justice-system-an-overview/ (last visited Mar 31, 2024).
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nature of crime in India and the need for a more proactive and innovative approach to crime
prevention and control. The increasing use of technology in the criminal justice system is
another emerging legal trend in India. Technology is being used to improve the efficiency and
effectiveness of the criminal justice system, as well as to address the challenges posed by the
increasing complexity and sophistication of crime. The use of technology includes the
digitization of case records, the use of video conferencing for witness testimony, and the use
of forensic science and DNA evidence in the investigation process. “The Information
Technology Act, 2000, which was amended in 2008, provides a legal framework for the use
of electronic evidence in criminal trials and recognizes electronic records and electronic

signatures as admissible evidence in court.

The growing recognition of the rights of the accused is another emerging legal trend in the
Indian criminal justice system.!'® “The Indian Constitution guarantees certain fundamental
rights to the accused, such as the right to a fair trial, the right to legal representation, and the
right against self-incrimination.” However, in practice, these rights are often violated or not

fully realized, particularly for marginalized and vulnerable groups.

The increasing focus on prison reforms is another emerging legal trend in the Indian criminal
justice system.!® The Indian prison system has been criticized for being overcrowded,
underfunded, and lacking in basic amenities and services. The Supreme Court of India has
taken a proactive role in addressing the issue of prison reforms and has issued several directives
to the government to improve the conditions of prisons and to reduce overcrowding. The
Ministry of Home Affairs has also issued guidelines for the modernization of prisons, which
include the use of technology for prison management, the provision of vocational training and

education to prisoners, and the establishment of a grievance redressal mechanism for prisoners.

The growing recognition of the need for police reforms is another emerging legal trend in the
Indian criminal justice system.?® The Indian police system has been criticized for being
corrupt, inefficient, and lacking in accountability and transparency. “The Supreme Court of

India has issued several directives to the government to implement police reforms, such as the

118 «“Rights of the Accused under Indian Criminal Justice System”, Legal Bites, https://www.legalbites.in/rights-
of-the-accused-under-indian-criminal-justice-system/ (last visited Mar 31, 2024).
119 «prison Reforms in India: Challenges and Opportunities”, PRS Legislative Research,
https://www.prsindia.org/policy/discussion-papers/prison-reforms-india-challenges-and-opportunities (last
visited Mar 31, 2024).
120 «police Reforms in India: Issues and Challenges”, Observer Research Foundation,
https://www.orfonline.org/expert-speak/police-reforms-in-india-issues-and-challenges/ (last visited Mar 31,
2024).
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establishment of a Police Complaints Authority, the separation of investigation from law and
order functions, and the establishment of a National Security Commission.” The government
has also taken some steps towards police reforms, such as the enactment of the Model Police
Act, 2006, which provides a framework for the modernization and professionalization of the

police force.

The increasing focus on juvenile justice is another emerging legal trend in the Indian criminal
justice system.!?! “The Juvenile Justice (Care and Protection of Children) Act, 2015, which
replaced the Juvenile Justice (Care and Protection of Children) Act, 2000, provides a
comprehensive framework for the care, protection, and rehabilitation of children in conflict
with the law and children in need of care and protection. The Act also provides for the
establishment of juvenile justice boards and child welfare committees to deal with children in
conflict with the law and children in need of care and protection, respectively. The Act has
been criticized for its punitive approach towards children in conflict with the law, particularly
in cases of heinous offenses, and there have been calls for a more rehabilitative and restorative

approach to juvenile justice.

D. LEGISLATIVE FRAMEWORK OF THE INDIAN CRIMINAL JUSTICE SYSTEM
A. OVERVIEW OF CRIMINAL LAWS IN INDIA

a. Evolution of Penal Codes

The Indian criminal justice system has a rich and complex history, with its roots tracing back
to ancient times. The evolution of penal codes in India has been a gradual process, shaped by
a multitude of factors such as societal norms, cultural practices, religious beliefs, and the need
for maintaining law and order.*??> The present-day criminal laws in India are a result of a series
of legal developments that have taken place over the centuries, each contributing to the

formation of a comprehensive and intricate legal framework.

In ancient India, the concept of justice was primarily based on the principles of dharma, which
encompassed moral, social, and legal duties. The idea of dharma was deeply ingrained in the
social fabric and served as a guiding force for individuals and communities alike.' The earliest

known penal code in India was the Code of Manu, also known as Manusmriti, which dates

121 «<Jyvenile Justice in India: Issues and Challenges”, Centre for Child and the Law, National Law School of India
University, https://www.nls.ac.in/ccl/jjdocuments/juvenilejustice.pdf (last visited Mar 31, 2024).
122 Murthy, Y.V.S. “Evolution of Criminal Law in India.” Journal of the Indian Law Institute, vol. 55, no. 3, 2013,
pp. 352-368.
123 QOlivelle, Patrick. “Dharma: The Hindu Law.” The Oxford Handbook of Comparative Law, edited by Mathias
Reimann and Reinhard Zimmermann, Oxford University Press, 2019, pp. 645-674.
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back to around 200 BCE. This code laid down various rules and regulations governing social
conduct, including punishments for offenses such as theft, assault, and murder. The
punishments prescribed in the Code of Manu were often severe and varied depending on the
social status of the offender and the victim. During the Mughal era, which lasted from the 16th
to the 19th century, the criminal justice system was heavily influenced by Islamic law, known
as Sharia. The Mughal emperors, particularly Akbar, introduced significant reforms to the
existing penal codes, which included the establishment of courts and the appointment of
judges.'?* However, the application of criminal laws during this period was not uniform across
the empire and varied depending on the local customs and traditions. The Mughal justice
system also had a hierarchical structure, with the emperor at the apex and the local courts at
the bottom.

The British colonial era, which began in the mid-18th century, marked a significant turning
point in the evolution of criminal laws in India. The British introduced a series of legal reforms
aimed at establishing a uniform criminal justice system throughout the country, replacing the
existing patchwork of local laws and customs. One of the most notable developments during
this period was the enactment of the Indian Penal Code (IPC) in 1860.1% The IPC, which was
drafted by Lord Macaulay, is a comprehensive code that defines various offenses and
prescribes punishments for them. The code is divided into 23 chapters and contains 511
sections, covering a wide range of offenses such as crimes against the state, offenses against
public tranquility, and offenses relating to religion.

The IPC was a landmark legislation in many ways. It was the first codified criminal law in
India, and it introduced several progressive concepts such as the presumption of innocence and
the requirement of mens rea (guilty mind) for criminal liability. The code also abolished several
inhuman and discriminatory practices such as sati and slavery.'?® However, the IPC was not
without its critics, who argued that it was based on Victorian morality and failed to take into
account the social and cultural realities of India. The IPC has undergone several amendments
since its enactment to keep pace with the changing social and legal landscape. “For instance,
in 2013, the Criminal Law (Amendment) Act was passed in response to the brutal gang rape

and murder of a young woman in Delhi. The act introduced stricter punishments for sexual

124 Mehta, Sanjay. “Criminal Justice System in Medieval India.” International Journal of Research and Analytical
Reviews, vol. 5, no. 4, 2018, pp. 1-7. https://ijrar.org/papers/IJRAR1944160.pdf (last visited on March 31, 2024).
125 Ranchhoddas, Ratanlal, and Dhirajlal Keshavlal Thakore. The Indian Penal Code. 33rd ed., LexisNexis, 2019.
126 Banerjee, A. “Sati and the Indian Penal Code.” Economic and Political Weekly, vol. 26, no. 31, 1991, pp.
1813-1816. JSTOR, www.jstor.org/stable/41625509. Accessed 31 Mar. 2024.
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offenses and expanded the definition of rape to include non-penetrative sexual acts.”*?” The

amendment also introduced the concept of stalking and voyeurism as criminal offenses.

Another significant development in the evolution of criminal laws in India was the enactment
of the Code of Criminal Procedure (CrPC) in 1973. The CrPC lays down the procedure for the
investigation, trial, and punishment of offenses under the IPC and other criminal laws. “The
code also provides for the rights of the accused, such as the right to a fair trial and the right to
legal representation.”*?® The CrPC has undergone several amendments over the years to
address various issues such as delays in trials and the need for speedy justice.

Apart from the IPC and CrPC, there are several other criminal laws in India that deal with
specific offenses. For example, the Narcotic Drugs and Psychotropic Substances Act, 1985,
deals with offenses related to drugs and narcotics, while the Prevention of Corruption Act,
1988, deals with offenses related to corruption by public servants.'?® There are also several

special laws that deal with offenses related to terrorism, organized crime, and cyber crimes.

The Indian criminal justice system has also been influenced by international legal frameworks
such as the “Universal Declaration of Human Rights and the International Covenant on Civil
and Political Rights.” India has ratified several international conventions related to criminal
justice, such as “the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment and the Convention on the Rights of the Child.” These conventions
have played a significant role in shaping the discourse on human rights and criminal justice in
India. Despite the various legal developments and reforms, the Indian criminal justice system
continues to face several challenges. One of the major issues is the large backlog of cases in
courts, which leads to delays in the delivery of justice. According to the National Judicial Data
Grid, as of April 2021, there were over 4 crore pending cases in district and subordinate courts
across the country. The reasons for the backlog are manifold, including a shortage of judges,

inadequate infrastructure, and procedural delays.

Another issue that plagues the Indian criminal justice system is the low conviction rate in
criminal cases. According to the National Crime Records Bureau, the conviction rate for IPC
crimes in 2019 was just 50.4%. The low conviction rate is often attributed to factors such as

lack of evidence, witness intimidation, and inadequate investigation. The lack of a robust

127 The Criminal Law (Amendment) Act, 2013, No. 13, Acts of Parliament, 2013 (India).
128 The Code of Criminal Procedure, 1973, No. 2, Acts of Parliament, 1974 (India).
129 «The Narcotic Drugs and Psychotropic Substances Act, 1985, No. 61, Acts of Parliament, 1985 (India); The
Prevention of Corruption Act, 1988, No. 49, Acts of Parliament, 1988 (India).”
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witness protection program and the absence of a national forensic science policy have also been

cited as reasons for the low conviction rate.

The Indian criminal justice system has also been criticized for its treatment of marginalized
communities such as Dalits, Adivasis, and religious minorities. Studies have shown that these
communities are disproportionately affected by the criminal justice system, with higher rates
of arrest, detention, and conviction. The lack of diversity in the police force and the judiciary
has also been identified as a contributing factor to the systemic bias against marginalized

communities.

To address these challenges, the government has introduced several measures in recent years.
For instance, the Criminal Law (Amendment) Act, 2018, introduced the concept of fast-track
courts for the speedy disposal of cases related to sexual offenses against women and children.
The act also introduced the death penalty for the rape of girls below the age of 12 years. The
government has also set up several committees and commissions to study the issues facing the
criminal justice system and recommend reforms. However, much more needs to be done to
address the deep-rooted problems in the Indian criminal justice system. There is a need for a
comprehensive review of the existing laws and procedures to ensure that they are in line with
international human rights standards and the changing social realities of India. There is also a
need for greater investment in the criminal justice infrastructure, including the recruitment of

more judges and the modernization of police stations and forensic labs.
b. Role of Criminal Procedure Code

The Criminal Procedure Code (CrPC) is a crucial component of the Indian criminal justice
system, serving as the procedural law that governs the administration of criminal justice in the
country. Enacted in 1973, the CrPC lays down the framework for the investigation, prosecution,
and trial of criminal offenses, as well as the rights of the accused and the powers of the courts.13
The CrPC, along with the Indian Penal Code (IPC) and the Indian Evidence Act, forms the
backbone of the criminal justice system in India. The CrPC is divided into 37 chapters and
contains 484 sections, covering a wide range of procedural aspects such as arrest, bail,
investigation, trial, and sentencing. The code applies to all criminal proceedings in India, except

for those that are governed by special laws such as “the Narcotic Drugs and Psychotropic

130 The Code of Criminal Procedure, 1973, No. 2, Acts of Parliament, 1974 (India).
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Substances Act and the Prevention of Corruption Act.”*3!

One of the key features of the CrPC is that it provides for a uniform procedure for the
investigation and trial of criminal offenses across the country. This uniformity is essential for
ensuring fairness and consistency in the administration of criminal justice, regardless of the
location or the nature of the offense. The code also provides for a hierarchical system of courts,
with the Supreme Court at the apex and the subordinate courts at the bottom.**2 The CrPC lays
down the procedure for the registration of a First Information Report (FIR) by the police, which
is the first step in the investigation of a criminal offense. The code also provides for the powers
of the police to investigate the offense, collect evidence, and arrest the accused. However, the
code also places certain safeguards on the powers of the police, such as the requirement of a

warrant for arrest and the right of the accused to be informed of the grounds of arrest.3

The CrPC also lays down the procedure for the trial of criminal offenses, which includes the
framing of charges, the recording of evidence, and the examination of witnesses. The code
provides for the right of the accused to a fair trial, which includes the right to be represented
by a lawyer, the right to cross-examine witnesses, and the right to present evidence in their
defense.’®* The code also provides for the presumption of innocence, which means that the
burden of proving the guilt of the accused beyond reasonable doubt lies on the prosecution.
The CrPC also provides for the powers of the courts to grant bail to the accused, either on their
own or on the application of the accused. The code also provides for the cancellation of bail in
certain circumstances, such as the violation of bail conditions or the commission of another

offense while on bail.

The CrPC also lays down the procedure for the sentencing of the accused, which includes the
consideration of aggravating and mitigating factors, the imposition of fines, and the award of
compensation to the victim. The code also provides for the power of the courts to suspend or

remit sentences, as well as the power to grant probation or parole to the accused.' One of the

181 Ranchhoddas, Ratanlal, and Dhirajlal Keshavlal Thakore. The Code of Criminal Procedure. 22nd ed.,
LexisNexis, 2019.
132 pillai, K N Chandrasekharan. R V Kelkar's Criminal Procedure. 6th ed., Eastern Book Company, 2018.
133 Narasimhaswamy, K R. “Police Powers and the Rights of the Accused: A Study of the Code of Criminal
Procedure, 1973.” Journal of the Indian Law Institute, vol. 28, no. 3, 1986, pp. 366-380. JSTOR,
www.jstor.org/stable/43950703. Accessed 31 Mar. 2024.
134 Tyagi, Sanjiv Kumar. “Fair Trial and the Code of Criminal Procedure: A Critical Analysis.” Journal of the
Indian Law Institute, vol. 53, no. 1, 2011, pp. 113-130. JSTOR, www.jstor.org/stable/45148614. Accessed 31
Mar. 2024.
135 Singh, Saurabh. “Sentencing Policy under the Code of Criminal Procedure: A Critical Analysis.” SSRN
Electronic Journal, 2014. https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2510144 (last visited on March 31,
2024).
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significant features of the CrPC is that it provides for the rights of the victim in the criminal
justice process. The code provides for the right of the victim to be informed of the progress of
the investigation and trial, the right to be heard at various stages of the proceedings, and the
right to seek compensation for the loss or injury suffered.!3® The code also provides for the
establishment of Victim Compensation Schemes by the state governments, which provide for

the grant of compensation to the victims of certain offenses.

“The CrPC has undergone several amendments over the years to keep pace with the changing
social and legal landscape. For instance, the Criminal Law (Amendment) Act, 2013, which was
passed in the wake of the Delhi gang rape case, introduced several changes to the CrPC, such
as the recording of the statement of the victim by a woman police officer, the completion of
the investigation within two months, and the trial of sexual offenses by a woman judge.”
However, despite the various amendments and reforms, the CrPC continues to face several
challenges in its implementation. One of the major challenges is the large backlog of cases in
the criminal courts, which leads to delays in the disposal of cases and the denial of justice to
the victims. According to the National Judicial Data Grid, as of April 2021, there were over
2.5 crore pending criminal cases in the subordinate courts across the country.

Another challenge is the lack of infrastructure and resources in the criminal justice system,
which affects the quality of investigation and prosecution. The lack of adequate forensic labs,
the shortage of trained personnel, and the absence of a robust witness protection program are
some of the factors that contribute to the low conviction rates in criminal cases. The CrPC has
also been criticized for its colonial origins and its focus on the rights of the accused rather than
the rights of the victim. Some experts have argued that the code needs to be revised to make it
more victim-centric and to address the specific needs and concerns of marginalized
communities such as women, children, and Dalits. To address these challenges, there have been

several efforts to reform the CrPC in recent years.

B. KEY PROVISIONS

Indian Penal Code
I.  Offences Against the Person
The Indian Penal Code (IPC), enacted in 1860, stands as the principal criminal code of India,

meticulously delineating a wide range of offences and their corresponding punishments.

Within its comprehensive framework, the IPC devotes a substantial portion to offences against

136 The Code of Criminal Procedure (Amendment) Act, 2008, No. 5, Acts of Parliament, 2009 (India).
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the person, which serve to protect the fundamental rights to life, liberty, and dignity of
individuals.**” These offences encompass a broad spectrum of crimes, spanning from murder
and culpable homicide to assault, kidnapping, and sexual offences, each carrying its own
unique set of legal intricacies and societal implications.

One of the most grave and severe offences against the person is murder, which is defined under
Section 300 of the IPC.1* Murder entails the act of causing death with the explicit intention to
kill or with the knowledge that the act is likely to result in death. The punishment prescribed
for murder under Section 302 is either death or imprisonment for life, underscoring the
immense gravity and severity attached to this offence.’®® However, the law also recognizes
certain exceptional circumstances, such as grave and sudden provocation, where the offence
may be mitigated to culpable homicide not amounting to murder under Section 304, attracting
a comparatively lesser punishment.4? This distinction highlights the nuanced approach of the

IPC in considering the context and circumstances surrounding the commission of the offence.

The IPC also encompasses offences related to causing harm to a person's bodily integrity, such
as hurt (Section 319) and grievous hurt (Section 320).14! These provisions acknowledge the
fundamental right to bodily integrity and prescribe punishments commensurate with the
severity of the injury inflicted. Acts of criminal force (Section 350) and assault (Section 351)
are also penalized, even in the absence of physical harm, to serve as a deterrent against the use
of force or the threat of force against individuals.'*? By criminalizing these acts, the IPC seeks
to create a safer society where individuals can live without fear of physical violence or

intimidation.

Offences related to the restraint of personal liberty, including wrongful restraint (Section 339),
wrongful confinement (Section 340), and kidnapping (Sections 359-369), also fall within the
ambit of the IPC.2*® These provisions aim to safeguard the fundamental right to freedom of

187 K.D. Gaur, “Offences Against the Human Body,” in TEXTBOOK ON THE INDIAN PENAL CODE (4th ed.
2013), 254.
138 Indian Penal Code, 1860, § 300, https://legislative.gov.in/sites/default/files/A1860-45.pdf (last visited Mar 31,
2024).
139 Indian Penal Code, 1860, § 302, https://legislative.gov.in/sites/default/files/A1860-45.pdf (last visited Mar 31,
2024).
140 Indian Penal Code, 1860, § 304, https://legislative.gov.in/sites/default/files/A1860-45.pdf (last visited Mar 31,
2024).
141 Indian Penal Code, 1860, 88 319-320, https:/legislative.gov.in/sites/default/files/A1860-45.pdf (last visited
Mar 31, 2024).
142 Indian Penal Code, 1860, 88 350-351, https:/legislative.gov.in/sites/default/files/A1860-45.pdf (last visited
Mar 31, 2024).
143 Indian Penal Code, 1860, 88 339-340, 359-369, https:/legislative.gov.in/sites/default/files/A1860-45.pdf (last
visited Mar 31, 2024).
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movement and prevent the unlawful detention or abduction of individuals. The punishments
prescribed for these offences vary based on factors such as the nature and duration of the
restraint or confinement, as well as the age and gender of the victim. The differentiation in
punishments reflects the law's recognition of the varying degrees of severity and the specific

vulnerabilities of certain groups.

Sexual offences, such as rape (Section 375), sexual harassment (Section 354A), and outraging
the modesty of a woman (Section 354), are also categorized as offences against the person
under the IPC. The Criminal Law (Amendment) Act, 2013, marked a significant milestone in
the evolution of the IPC, bringing about substantial changes to strengthen the legal framework
around sexual offences. The amendment expanded the definition of rape and introduced new
offences like sexual harassment and voyeurism. These changes were prompted by the growing
societal concern over sexual violence and the need for more stringent laws to protect the dignity
and sexual autonomy of individuals, especially women. The amendments reflect the dynamic

nature of the IPC and its ability to adapt to evolving societal norms and challenges.

The IPC also recognizes the heightened vulnerability of certain groups, such as children and
pregnant women, and provides enhanced protection through specific provisions. For instance,
Section 317 criminalizes the exposure and abandonment of a child under 12 years by a parent
or person having care of it. This provision aims to safeguard the well-being and safety of
children and emphasizes the responsibility of caregivers towards their wards. Similarly, Section
312 penalizes causing miscarriage without the woman's consent, prioritizing the bodily
autonomy and reproductive rights of pregnant women. These provisions underscore the IPC's
commitment to protecting the rights of vulnerable groups and ensuring their safety and well-

being.

Indian courts have played a pivotal role in interpreting and applying these provisions to ensure
justice for victims and uphold the rule of law. Landmark judgments have not only clarified the
scope and application of these provisions but have also set important precedents for future
cases. For example, in the case of _Mukesh & Anr. v. State for NCT of Delhi & Ors._ (2017),
the Supreme Court upheld the death penalty for the convicts in the 2012 Delhi gang-rape case,
emphasizing the need for deterrent punishments in heinous offences against the person. This
judgment sent a strong message about the severity with which such crimes are viewed and the

commitment of the judiciary to bring the perpetrators to justice.
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The judiciary has also been instrumental in expanding the scope of these provisions to address
emerging challenges and societal concerns. In _State of Maharashtra v. Madhkar Narayan
(1991), the Supreme Court held that the absence of physical resistance by the victim cannot be
construed as consent in cases of sexual assault, recognizing the power dynamics and coercive
circumstances that often accompany such offences. This judgment marked a significant shift
in the understanding of consent and placed greater emphasis on the need to protect the sexual
autonomy of individuals. However, despite the comprehensive nature of the IPC provisions
and the proactive role of the judiciary, challenges persist in the effective implementation of
these laws. Issues such as underreporting of crimes, lack of sensitivity among law enforcement
agencies, and prolonged trials continue to hinder the administration of justice in offences
against the person. These challenges underscore the need for a holistic approach to criminal
justice reform, addressing not only the legal framework but also the societal and institutional

factors that contribute to the persistence of these issues.

To overcome these challenges, a multi-pronged approach involving legal reforms, sensitization
of law enforcement agencies, and public awareness campaigns is essential. Strengthening
victim support services, ensuring speedy trials, and promoting a culture of zero tolerance
towards offences against the person are crucial steps in this direction. Public awareness
campaigns can help break the silence around offences against the person, encourage reporting,
and challenge societal attitudes that perpetuate violence and discrimination. Moreover, the role
of civil society organizations and advocacy groups cannot be overstated in the fight against
offences against the person. These organizations play a crucial role in providing support to
victims, raising awareness about these issues, and advocating for legal and policy reforms.
Collaboration between the government, civil society, and the judiciary is essential to create a
more responsive and effective criminal justice system that prioritizes the rights and well-being

of individuals.
ii.  Property Offenses

The Indian Penal Code (IPC), the primary criminal law of India, comprehensively addresses
various offenses, including those related to property.'** Property offenses under the IPC are
designed to protect the rights of individuals and entities over their movable and immovable
assets, ensuring the security of ownership and possession.!*® These offenses cover a wide range

of unlawful activities, such as theft, robbery, dacoity, extortion, and criminal misappropriation,

144 Indian Penal Code, 1860, https:/legislative.gov.in/sites/default/files/A1860-45.pdf (last visited Mar 31, 2024).
145 R.V. Kelkar, “Property Offenses,” in LECTURES ON CRIMINAL PROCEDURE (6th ed. 2017), 234.
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among others. Theft, defined under Section 378 of the IPC, is one of the most common property
offenses. *® It involves the dishonest removal of movable property from a person's possession
without their consent, with the intention of permanently depriving them of it. The punishment
for theft varies based on the value of the stolen property and the circumstances under which
the offense was committed. For instance, Section 379 prescribes a maximum of three years'
imprisonment and/or a fine for theft, while Section 380 deals with theft in a dwelling house,

carrying a higher punishment of up to seven years' imprisonment and a fine.*4

Robbery, a more serious property offense, is covered under Sections 390 to 394 of the IPC.14®
It is defined as the theft of property using force or fear of injury to the victim or any other
person. The punishment for robbery is more severe than that for theft, with Section 392
prescribing a minimum of seven years' imprisonment, which may extend to ten years, along
with a fine. In cases where the robbery is committed on the highway between sunset and
sunrise, the punishment can be even more stringent, extending up to fourteen years'

imprisonment, as per Section 394.14°

Dacoity, dealt with under Sections 395 to 400 of the IPC, is an aggravated form of robbery
involving five or more persons.'® It is considered a grave offense due to the organized nature
of the crime and the potential for violence. Section 395 prescribes a minimum of seven years'
imprisonment for dacoity, which may extend to life imprisonment, along with a fine. In cases
where dacoity is committed with murder, Section 396 provides for a punishment of death or
life imprisonment, reflecting the severity of the offense. >

Extortion, another significant property offense, is addressed under Sections 383 to 389 of the
IPC. It involves the act of “intentionally putting a person in fear of injury to themselves or
others, or of property damage, to dishonestly induce them to deliver property or valuable
security.” The punishment for extortion, as per Section 384, is imprisonment of up to three

years and/or a fine. “In cases where extortion is committed by putting a person in fear of death

146 Indian Penal Code, 1860, § 378, https://legislative.gov.in/sites/default/files/A1860-45.pdf (last visited Mar 31,
2024).
147 Indian Penal Code, 1860, 88 379-380, https:/legislative.gov.in/sites/default/files/A1860-45.pdf (last visited
Mar 31, 2024).
148 Indian Penal Code, 1860, 88 390-394, https:/legislative.gov.in/sites/default/files/A1860-45.pdf (last visited
Mar 31, 2024).
149 Indian Penal Code, 1860, 8§ 392, 394, https://legislative.gov.in/sites/default/files/A1860-45.pdf (last visited
Mar 31, 2024).
150 Indian Penal Code, 1860, 88 395-400, https:/legislative.gov.in/sites/default/files/A1860-45.pdf (last visited
Mar 31, 2024).
51 Indian Penal Code, 1860, 88 395-396, https:/legislative.gov.in/sites/default/files/A1860-45.pdf (last visited
Mar 31, 2024).
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or grievous hurt, the punishment can extend up to ten years' imprisonment and a fine, as

outlined in Section 386.”

Criminal misappropriation of property, defined under Section 403 of the IPC, occurs when a
person dishonestly misappropriates or converts to their own use any movable property
entrusted to them. This offense is punishable with imprisonment of up to two years and/or a
fine, as per Section 404. A related offense, criminal breach of trust, is covered under Section
405, which deals with situations where a person entrusted with property or dominion over it
dishonestly misappropriates, converts, or disposes of it, violating the terms of the trust. Section

406 prescribes a punishment of up to three years' imprisonment and/or a fine for this offense.

Indian courts have played a crucial role in interpreting and applying these provisions to ensure
justice for victims and maintain the rule of law. In the landmark case of _K.N. Mehra v. State
of Rajasthan_ (1957), the Supreme Court emphasized the importance of mens rea (guilty mind)
in property offenses, stating that the intention to cause wrongful gain or loss is a necessary
ingredient in theft and criminal misappropriation. This judgment set a significant precedent for
evaluating the mental element in property crimes. Another notable case is _Vikram Singh &
Ors. v. State of Punjab_ (2010), where the Supreme Court discussed the distinction between
robbery and dacoity. The court held that the number of offenders involved is the primary
distinguishing factor, with five or more persons required for an offense to be classified as

dacoity. This clarification helped in the proper classification and prosecution of these offenses.

While the IPC provides a comprehensive framework for dealing with property offenses,
challenges persist in their effective implementation. One major issue is the low conviction rate
in property-related crimes, often due to factors such as inadequate investigation, lack of
evidence, and witness-related problems. This highlights the need for strengthening the
investigative and prosecutorial machinery to ensure that offenders are brought to justice and

victims receive due compensation.

Another challenge is the increasing sophistication of property crimes, particularly in the digital
age. With the proliferation of technology, offenses such as online fraud, data theft, and cyber-
extortion have emerged as significant threats. The IPC, being a colonial-era law, may not be
fully equipped to deal with these modern forms of property offenses. This underscores the need
for legislative updates and amendments to keep pace with the changing nature of crime.
Moreover, the socio-economic dimensions of property offenses cannot be overlooked. Studies
have shown that poverty, unemployment, and inequality are often contributing factors to
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property-related crimes. Addressing these underlying issues through social welfare measures,
education, and employment generation is crucial for preventing such offenses and promoting a

more equitable society.
Code of Criminal Procedure

The Code of Criminal Procedure, 1973 (CrPC) is a comprehensive legislation that outlines the

procedure for the administration of criminal law in India.*>?

It provides a framework for the
investigation, trial, and punishment of offenses, while also safeguarding the rights of the
accused and ensuring a fair and speedy trial. The CrPC plays a crucial role in the Indian
criminal justice system, complementing the substantive provisions of the Indian Penal Code

(IPC) and other criminal laws.>*

One of the key provisions of the CrPC is the classification of offenses into cognizable and non-
cognizable offenses, as per Section 2(c) and (1).2>* Cognizable offenses are those for which a
police officer can arrest the accused without a warrant and commence an investigation without
the permission of a court. Non-cognizable offenses, on the other hand, require a warrant for
arrest and a court's permission for investigation. This classification helps in determining the
procedure to be followed by law enforcement agencies and courts in dealing with different

types of offenses.

The CrPC also lays down the procedure for the registration of First Information Reports (FIRS)
under Section 154.1%° “An FIR is a document prepared by the police when they receive
information about the commission of a cognizable offense.” It sets the criminal justice process
in motion and forms the basis for the investigation. The Supreme Court, in the landmark case
of _Lalita Kumari v. Govt. of U.P._ (2014), held that “registration of FIR is mandatory under
Section 154 of the CrPC, if the information discloses the commission of a cognizable

offense.”1%6

The investigation process is another crucial aspect governed by the CrPC. Chapter XII of the

Code (Sections 154 to 176) deals with the powers and procedures of the police in conducting

152 Code of Criminal Procedure, 1973, https:/legislative.gov.in/sites/default/files/A1974-02.pdf (last visited Mar
31, 2024).
188 R.V. Kelkar, “Introduction,” in LECTURES ON CRIMINAL PROCEDURE (6th ed. 2017), 1-2.
154 Code of Criminal Procedure, 1973, § 2(c), (1), https://legislative.gov.in/sites/default/files/A1974-02.pdf (last
visited Mar 31, 2024).
155 Code of Criminal Procedure, 1973, § 154, https:/legislative.gov.in/sites/default/files/A1974-02.pdf (last
visited Mar 31, 2024).
156 |_alita Kumari v. Govt. of U.P., (2014) 2 SCC 1, https://indiankanoon.org/doc/10239019/ (last visited Mar 31,
2024).
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investigations.*®’

It includes provisions related to the examination of witnesses, search and
seizure, and the collection of evidence. The Code also ensures the rights of the accused during
the investigation, such as the right to remain silent and the right against self-incrimination, as
enshrined in Section 161(2).1° The CrPC also provides for the procedure to be followed in the
trial of offenses. It categorizes trials into three types: warrant cases, summons cases, and
summary trials, based on the severity of the offense and the prescribed punishment.'*® Warrant
cases, dealt with in Chapter XIX (Sections 238 to 250), are those where the offense is
punishable with death, life imprisonment, or imprisonment for a term exceeding two years.
Summons cases, covered in Chapter XX (Sections 251 to 259), are those “where the offense is
punishable with imprisonment for a term not exceeding two years.” Summary trials, outlined
in Chapter XXI (Sections 260 to 265), are conducted for petty offenses in a speedy and

simplified manner.

The right to a fair trial is a fundamental tenet of the Indian criminal justice system, and the
CrPC contains several provisions to ensure this. For instance, Section 304 provides for legal
aid to the accused at the state's expense if they are unable to afford legal representation. The
Code also ensures the right of the accused to cross-examine prosecution witnesses and to
produce defense witnesses, as per Sections 233 and 243. Another significant aspect of the CrPC
is the provision for bail, which is a mechanism to ensure the release of the accused from
custody, subject to certain conditions. The Code classifies offenses into bailable and non-
bailable offenses, as per the First Schedule. In bailable offenses, the accused has the right to be
released on bail, whereas in non-bailable offenses, the grant of bail is at the discretion of the
court. The Supreme Court, in the case of _Sanjay Chandra v. CBI_ (2012), held that the grant
of bail is the rule and refusal is the exception, emphasizing the importance of the presumption

of innocence.

The CrPC also contains provisions for the protection of victims and witnesses, recognizing
their crucial role in the criminal justice process. Chapter XXIA (Sections 357A to 357D) deals
with victim compensation schemes, providing for the rehabilitation and compensation of
victims of crime. The Code also provides for in-camera trials in certain cases, such as those

involving sexual offenses, to protect the privacy and dignity of the victims, as per Section

157 Code of Criminal Procedure, 1973, 8§ 154-176, https:/legislative.gov.in/sites/default/files/A1974-02.pdf (last
visited Mar 31, 2024).
158 Code of Criminal Procedure, 1973, § 161(2), https:/legislative.gov.in/sites/default/files/A1974-02.pdf (last
visited Mar 31, 2024).
159 Code of Criminal Procedure, 1973, Chapters XIX-XXI, https:/legislative.gov.in/sites/default/files/A1974-
02.pdf (last visited Mar 31, 2024).
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327(2). The CrPC also establishes a hierarchy of criminal courts, from the subordinate judiciary
to the High Courts and the Supreme Court. It delineates the jurisdiction and powers of these
courts in dealing with criminal cases. The Code also provides for appeals, revisions, and
transfers of cases between different courts, ensuring the proper administration of justice.

While the CrPC is a comprehensive legislation, its implementation faces several challenges in
practice. One of the major issues is the overburdened criminal justice system, with a large
number of pending cases and insufficient resources. This often leads to delays in the
investigation and trial processes, undermining the goal of speedy justice. The lack of adequate
infrastructure and trained personnel in the police and judiciary also hampers the effective
implementation of the CrPC provisions. Another challenge is the need for balancing the rights
of the accused with the interests of the victims and society at large. While the CrPC contains
safeguards for the accused, such as the right to legal aid and the presumption of innocence,
there have been instances where these rights have been violated or inadequately protected. On
the other hand, the Code's provisions for victim compensation and protection have not always

been effectively implemented, leaving victims vulnerable and without adequate support.

The CrPC has also faced criticism for certain provisions that may be prone to misuse or abuse.
For example, the power of the police to arrest without a warrant in cognizable offenses has
sometimes led to arbitrary arrests and human rights violations. The provision for anticipatory
bail, under Section 438, has also been a subject of debate, with concerns about its potential
misuse by influential individuals to evade arrest and investigation. To address these challenges,
there have been ongoing efforts to reform and amend the CrPC. The Code has undergone
several amendments over the years, incorporating changes based on judicial pronouncements
and the recommendations of law commissions. However, the process of reform is an ongoing
one, requiring a comprehensive review of the Code's provisions and their implementation in

light of changing social realities and the evolving nature of crime.
Evidence Act

The Indian Evidence Act, 1872, is a crucial piece of legislation that governs the admissibility
and relevance of evidence in judicial proceedings. It lays down the rules and principles for
determining the veracity of facts presented before the court, thereby playing a vital role in the
administration of justice in India. The Act applies to all judicial proceedings in or before any

court, including the courts-martial, but excludes arbitration proceedings.*®°

160 “Indian Evidence Act, 1872, § 1, https://legislative.gov.in/sites/default/files/A1872-01.pdf (last visited Mar 31,
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One of the fundamental principles enshrined in the Evidence Act is the concept of relevancy,
as outlined in Section 5.1 This section states that evidence may be given of facts in issue and
relevant facts. Facts in issue are those facts that are disputed and form the subject matter of the
case, while relevant facts are those that are connected to the facts in issue and help in proving
or disproving them. The Act provides an exhaustive list of relevant facts in Sections 6 to 55,
covering various aspects such as admissions, confessions, opinions, character, and expert

testimony, among others.

Admissions and confessions are significant forms of evidence recognized under the Evidence
Act. “Sections 17 to 31 deal with admissions, which are statements made by a party to the
proceedings or their agent, suggesting any inference as to any fact in issue or relevant fact.”62
Admissions can be made orally, in writing, or even through conduct. However, the Act also
provides certain exceptions to the admissibility of admissions, such as those made under

coercion or by persons in authority.

Confessions, on the other hand, are covered under Sections 24 to 30 of the Evidence Act.1®® A
confession is a statement made by an accused person, admitting their guilt in the commission
of the offense. The Act distinguishes between judicial and extra-judicial confessions, with the
former being made before a magistrate and the latter being made outside the court. “For a
confession to be admissible, it must be made voluntarily and without any inducement, threat,
or promise. The Supreme Court, in the landmark case of _Aghnoo Nagesia v. State of Bihar_
(1966), held that a confession made by an accused person is irrelevant in a criminal proceeding

if it appears to have been caused by any inducement, threat, or promise.”64

Another crucial aspect of the Evidence Act is the relevance and admissibility of expert
testimony, as provided under Sections 45 to 51. These sections allow the opinion of experts to
be admissible as evidence in certain cases, such as foreign law, science, art, handwriting, and
fingerprints. The Act recognizes that in these matters, the court may require the assistance of
persons with specialized knowledge or skill to form an opinion. However, the opinion of an

expert is not conclusive proof and is subject to the court's scrutiny and evaluation. The

2024).”
161 «“Indian Evidence Act, 1872, § 5, https:/legislative.gov.in/sites/default/files/A1872-01.pdf (last visited Mar 31,
2024).”
162 «:Indian Evidence Act, 1872, 88 17-31, https://legislative.gov.in/sites/default/files/A1872-01.pdf (last visited
Mar 31, 2024).”
183 “Indian Evidence Act, 1872, 88 24-30, https:/legislative.gov.in/sites/default/files/A1872-01.pdf (last visited
Mar 31, 2024).”
164 Aghnoo Nagesia v. State of Bihar, AIR 1966 SC 119, https://indiankanoon.org/doc/1503400/ (last visited Mar
31, 2024).
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Evidence Act also lays down rules for the examination of witnesses, which is a crucial aspect
of the trial process. Sections 135 to 166 deal with the various aspects of witness examination,
including the order of examination, cross-examination, re-examination, and impeachment of
credit. The Act ensures the right of the accused to cross-examine the prosecution witnesses,
which is an essential component of the right to a fair trial. It also provides safeguards against
self-incrimination, as stated in Section 161, which prohibits the use of statements made by the

accused to the police during investigation as evidence against them.

Documentary evidence is another important form of evidence recognized under the Evidence
Act. Sections 61 to 90A deal with the proof and admissibility of documents, including public
and private documents, certified copies, and electronic records. The Act also provides for the
presumption of genuineness of certain documents, such as official gazettes, laws, and judicial
records, unless the contrary is proved. With the advent of technology, the Act was amended in
2000 to include provisions for the admissibility of electronic records as evidence, subject to
certain conditions prescribed under Section 65B. The Evidence Act also recognizes certain
exceptions to the general rules of evidence, known as privileged communications. Sections 122
to 129 deal with privileged professional communications, such as those between attorneys and
clients, husbands and wives, and official communications. These communications are
protected from disclosure in judicial proceedings, subject to certain exceptions, to ensure the

confidentiality and trust in these relationships.

While the Evidence Act provides a comprehensive framework for dealing with evidence in
judicial proceedings, its application in practice faces several challenges. One of the major
issues is the appreciation and evaluation of evidence by the courts. The Act provides broad
guidelines for the admissibility and relevance of evidence, but the ultimate decision on the
weight and credibility of evidence lies with the court. This often leads to subjective
interpretations and inconsistencies in the assessment of evidence across different cases and

courts.

Another challenge is the admissibility of illegally obtained evidence. The Evidence Act does
not explicitly bar the admissibility of evidence obtained through illegal means, such as torture,
coercion, or unauthorized surveillance. This has led to instances where such evidence has been
admitted in courts, raising concerns about the violation of fundamental rights and the fairness
of the trial process. The Supreme Court, in the case of _State of Punjab v. Baldev Singh_
(1999), held that illegally obtained evidence is admissible if it is relevant and its genuineness

is proved, but the court must also consider the circumstances under which it was obtained and
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its probative value.

The application of the Evidence Act in cases involving digital evidence has also posed
challenges. With the increasing use of technology in crime, the admissibility and appreciation
of digital evidence have become crucial. However, the Act's provisions on electronic evidence,
particularly Section 65B, have been subject to varying interpretations by the courts. The
Supreme Court, in the case of _Anvar P.V. v. P.K. Basheer_ (2014), clarified that the
conditions under Section 65B are mandatory for the admissibility of electronic evidence.
However, the practical implementation of these conditions, such as the requirement of a
certificate from the person in charge of the computer system, has been difficult in many cases.
The Evidence Act also faces criticism for its colonial origins and the need for updates to keep
pace with the changing nature of evidence and technology. The Law Commission of India, in
its 185th Report (2003), recommended several amendments to the Act, including the inclusion
of provisions for the admissibility of DNA evidence, the recognition of the concept of hostile
witnesses, and the simplification of the rules of evidence. While some of these
recommendations have been implemented through amendments, there is still a need for a
comprehensive review and overhaul of the Act to make it more relevant and effective in the

contemporary context.
Special Laws and Amendments

The Indian criminal justice system, while primarily governed by the Indian Penal Code (IPC),
the Code of Criminal Procedure (CrPC), and the Indian Evidence Act, also encompasses a wide
array of special laws and amendments. %> These special laws and amendments have been
enacted to address specific offenses, societal concerns, and evolving challenges that may not
be adequately covered under the general criminal laws. They aim to provide a more targeted
and effective response to particular forms of crime, ensuring the protection of vulnerable

groups and the preservation of public order.

One of the most significant special laws in the Indian criminal justice system is the Scheduled
Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989 (SC/ST Act).1%® This Act
was enacted to prevent and punish atrocities against members of the Scheduled Castes (SCs)
and Scheduled Tribes (STs), who have historically faced discrimination, violence, and social

exclusion. The Act defines various offenses, such as forced labour, denial of access to public

165 R.V. Kelkar, “Special Laws,” in LECTURES ON CRIMINAL PROCEDURE (6th ed. 2017), 565-566.
16 The Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989,
https://legislative.gov.in/sites/default/files/A1989-33 2.pdf (last visited Mar 31, 2024).
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places, and sexual exploitation, and prescribes stringent punishments for the perpetrators. It
also establishes special courts for the speedy trial of cases under the Act and provides for the

protection of victims and witnesses.®’

The SC/ST Act has been instrumental in addressing the systemic oppression and violence faced
by the marginalized communities. However, its implementation has faced challenges, such as
low conviction rates, delay in investigations, and the misuse of provisions for personal or
political vendetta.!®® To address these issues, the Act was amended in 2015 and 2018,
introducing provisions for the establishment of exclusive special courts, the completion of trials
within two months, and the grant of anticipatory bail only in exceptional circumstances.®°
Another crucial special law is “The Protection of Children from Sexual Offences (POCSO)
Act, 20127, which was enacted to protect children from sexual assault, sexual harassment, and
pornography.t’® The Act defines a child as any person below the age of 18 years and provides
for stringent punishments for sexual offenses against children, including penetrative sexual
assault, aggravated penetrative sexual assault, and sexual harassment. It also establishes child-
friendly procedures for reporting, recording of evidence, investigation, and trial of offenses,
ensuring the best interests of the child.*"

The POCSO Act has been a significant step towards addressing the issue of child sexual abuse
in India. However, its implementation has faced challenges, such as low reporting of cases,
lack of awareness among children and families, and inadequate infrastructure and training for
the police and judiciary. The Act was amended in 2019 to introduce more stringent
punishments for certain offenses, such as aggravated penetrative sexual assault, and to provide
for timely completion of trials and the provision of compensation to the victims. The Narcotic
Drugs and Psychotropic Substances (NDPS) Act, 1985, is another significant special law that
aims to control and regulate the production, distribution, and consumption of narcotic drugs
and psychotropic substances in India. The Act prohibits the cultivation, manufacture,

possession, sale, purchase, transport, and consumption of narcotic drugs and psychotropic

167 The Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989, 8§ 3-4, 14-15,
https://legislative.gov.in/sites/default/files/A1989-33_2.pdf (last visited Mar 31, 2024).
188 National Crime Records Bureau, Crime in India 2020 Statistics (September 2021), 199-203,
https://ncrb.gov.in/sites/default/files/C11%202020%20Volume%202.pdf (last visited Mar 31, 2024).
189 The Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Amendment Act, 2018,
https://legislative.gov.in/sites/default/files/A2018-39.pdf (last visited Mar 31, 2024).
170 “The Protection of Children from Sexual Offences Act, 2012,”
https://legislative.gov.in/sites/default/files/A2012-32.pdf (last visited Mar 31, 2024).
1 The Protection of Children from Sexual Offences Act, 2012, 8§ 3-12, 33-38,
https://legislative.gov.in/sites/default/files/A2012-32.pdf (last visited Mar 31, 2024).
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substances, except for medical and scientific purposes. It prescribes stringent punishments for
offenses under the Act, including rigorous imprisonment and fine, based on the quantity and

nature of the substances involved.

The NDPS Act has been a crucial tool in combating drug trafficking and abuse in India.
However, its implementation has faced challenges, such as the lack of rehabilitation facilities
for drug addicts, the misuse of provisions for personal or political vendetta, and the
disproportionate impact on marginalized communities. The Act was amended in 2014 to
introduce provisions for the treatment and rehabilitation of drug addicts, the regulation of
controlled substances used in the manufacture of narcotic drugs, and the forfeiture of illegally
acquired property. The Unlawful Activities (Prevention) Act, 1967 (UAPA), is a special law
that aims to prevent and punish unlawful activities, including terrorist acts and activities
directed against the integrity and sovereignty of India. The Act defines various offenses, such
as membership of unlawful associations, support to terrorist organizations, and conspiracy to
commit terrorist acts, and prescribes stringent punishments for the offenders. It also provides
for the designation of individuals and organizations as terrorists, the attachment of their
properties, and the constitution of special courts for the trial of offenses under the Act.

The UAPA has been a controversial law, with concerns raised about its potential for misuse
and the infringement of civil liberties. The Act has been criticized for its broad and vague
definitions of offenses, the prolonged detention of the accused without charge or trial, and the
presumption of guilt in certain cases. The Act was amended in 2019 to introduce provisions for
the designation of individuals as terrorists, the attachment of their properties, and the extension

of the period of investigation and detention.

The Criminal Law (Amendment) Act, 2013, has been a significant step towards addressing the
issue of sexual violence against women in India. However, its implementation has faced
challenges, such as the lack of infrastructure and training for the police and judiciary, the low
conviction rates, and the persistent societal attitudes and stereotypes that blame and stigmatize
the victims. The Act was further amended in 2018 to introduce the death penalty for the rape
of girls below the age of 12 years and to enhance the punishments for the rape of girls below
the age of 16 years. The special laws and amendments in the Indian criminal justice system
have played a crucial role in addressing specific offenses and societal concerns that may not be
adequately covered under the general criminal laws. They have provided a more targeted and
effective response to particular forms of crime, ensuring the protection of vulnerable groups

and the preservation of public order. However, the implementation of these laws has faced
Page | 67


http://www.ijlra.com/

www.ijlra.com
Volume 2 Issue 7| May 2024 ISSN: 2582-6433

several challenges, such as the lack of infrastructure and training for the police and judiciary,
the low conviction rates, the misuse of provisions for personal or political vendetta, and the
infringement of civil liberties. There have also been concerns about the potential for

overcriminalization and the disproportionate impact on marginalized communities.

To address these challenges, there is a need for a comprehensive review and reform of the
special laws and amendments, ensuring their alignment with constitutional principles and
international human rights standards. This may involve the repeal or amendment of provisions
that are overly broad, vague, or prone to misuse, the strengthening of procedural safeguards
and fair trial guarantees, and the provision of adequate resources and training for the police and
judiciary. Moreover, the effective implementation of these laws requires a holistic approach
that addresses the underlying social, economic, and cultural factors that contribute to crime and
violence. This may involve the promotion of education, awareness, and sensitization programs,
the provision of support services for victims and witnesses, and the engagement of civil society

and community organizations in the prevention and response to crime.
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CHAPTER 3: EXPLORING THE NEXUS: A COMPREHENSIVE STUDY OF
CRIMINAL INVESTIGATION, PROSECUTION, AND THE COMPLEXITIES
OF THE INDIAN PRISON SYSTEM

l. EXAMINATION OF INVESTIGATIVE PROCESSES
A. ROLE OF POLICE AND FORENSIC EVIDENCE

The investigation of a criminal offense is a crucial stage in the criminal justice system, as it
forms the basis for the prosecution and trial of the accused. The success of an investigation
depends on various factors, including the efficiency and expertise of the investigating agency,
the availability and reliability of evidence, and the cooperation of witnesses and victims.1’2 In
India, the investigation of criminal offenses is primarily the responsibility of the police, with

the assistance of forensic experts and other specialized agencies.

The role of the police in the investigation of criminal offenses is governed by the Code of
Criminal Procedure (CrPC), which lays down “the procedure for the registration of a First
Information Report (FIR), the collection of evidence, the arrest of the accused, and the
submission of a charge sheet to the court.”*”® The police have wide powers under the CrPC to
investigate criminal offenses, including the power to search premises, seize property, and
interrogate suspects and witnesses. However, the exercise of these powers by the police is
subject to certain safeguards and limitations, such as the requirement of a warrant for search
and seizure, the prohibition on the use of force or coercion during interrogation, and the right
of the accused to be informed of the grounds of arrest and to consult a lawyer.2’* The police
are also required to maintain a case diary recording the progress of the investigation, which can

be used as evidence in court.

One of the key challenges faced by the police in the investigation of criminal offenses is the
lack of resources and training. Many police stations in India are understaffed and ill-equipped,
with inadequate facilities for the collection and preservation of evidence.!” The police also
lack specialized training in modern investigative techniques such as forensic science, cyber-

crime investigation, and witness protection. Another challenge is the prevalence of corruption

172 sharma, B R. “Forensic Science in Criminal Investigation and Trials.” Universal Law Publishing, 2020.

173 The Code of Criminal Procedure, 1973, No. 2, Acts of Parliament, 1974 (India).

174 pillai, K N Chandrasekharan. “Police Investigation: Powers, Practices and Privileged Position.” Journal of the

Indian Law Institute, vol. 57, no. 1, 2015, pp. 1-20. JSTOR, www.jstor.org/stable/44782631. Accessed 31 Mar.

2024.

175 «“Reinventing the Police - Indian Police Service.” Sardar Vallabhbhai Patel National Police Academy, 2015.

http://www.svpnpa.gov.in/images/REINVENTING%20THE%20POLICE.pdf (last visited on March 31, 2024).
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and abuse of power in the police force, which can lead to the fabrication of evidence, the
extraction of false confessions, and the harassment of innocent persons.’’® The lack of
accountability and oversight in the police system has been a long-standing concern, with
several commissions and committees recommending reforms such as the establishment of a
Police Complaints Authority and the separation of the investigative and law and order functions

of the police.

Forensic evidence can include “fingerprints, DNA samples, ballistics, toxicology, digital data,
and other types of evidence that can help establish the identity of the perpetrator, the nature
and circumstances of the offense, and the link between the accused and the crime scene.”
However, the use of forensic evidence in criminal investigations in India is still limited, due to
various factors such as the lack of adequate forensic facilities, the shortage of trained personnel,
and the absence of a national forensic science policy.}”” Many forensic labs in India are
understaffed and underfunded, with a large backlog of cases and a lack of modern equipment
and techniques. The lack of standardization and accreditation of forensic labs has also been a
concern, with questions being raised about the reliability and admissibility of forensic evidence

in court.

To address these challenges, the government has taken several steps in recent years to
strengthen the forensic science infrastructure in the country. In 2019, the Ministry of Home
Affairs announced the establishment of a National Forensic Science University and a National
Forensic Science Research and Training Institute, with the aim of promoting research and
training in forensic science.!’® The government has also launched a National Forensic Science
Database, which will serve as a repository of forensic data and facilitate the exchange of
information between forensic labs and law enforcement agencies. However, much more needs
to be done to ensure that the investigation of criminal offenses in India is based on scientific
and reliable evidence, and that the rights of the accused are protected throughout the process.
There is a need for greater investment in the training and capacity building of the police and
forensic personnel, as well as the establishment of a robust system of oversight and
accountability in the investigation process.

176 “Torture in India 2011 Asian Centre for Human Rights, 2011.
http://www.achrweb.org/reports/india/torture2011.pdf (last visited on March 31, 2024).
177 «“National Forensic Sciences University Bill, 2020.” PRS Legislative Research, 2020.
https://prsindia.org/billtrack/national-forensic-sciences-university-bill-2020 (last visited on March 31, 2024).
178 “MHA Sets up National Forensic Sciences University, Research and Training Institute.” Press Information
Bureau, Government of India, 2019. https://pib.gov.in/PressReleasePage.aspx?PRID=1592098 (last visited on
March 31, 2024).
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One of the key areas where reforms are needed is in the use of torture and coercion by the
police to extract confessions from suspects. Despite the prohibition on torture under the Indian
Constitution and international law, the use of torture by the police is still widespread, with
several cases of custodial deaths and injuries being reported every year. The lack of an effective
system of investigation and prosecution of torture cases has led to a culture of impunity in the
police force, with few officers being held accountable for their actions. To address this issue,
there is a need for the enactment of a comprehensive anti-torture law in India, which would
provide for the prevention, investigation, and prosecution of torture cases, as well as the
rehabilitation and compensation of victims. The law should also provide for the establishment
of an independent oversight mechanism, such as a National Commission for the Prevention of

Torture, to monitor the implementation of the law and investigate complaints of torture.

In addition to these reforms, there is also a need for greater collaboration and coordination
between the police and forensic experts in the investigation of criminal offenses. The police
should be trained in the proper collection and preservation of forensic evidence, and should
work closely with forensic experts to ensure that the evidence is analysed and interpreted
accurately. The forensic experts, in turn, should provide timely and reliable reports to the police

and the courts, and should be available to testify as expert witnesses in court.

B. [ISSUES IN CRIMINAL INVESTIGATIONS

a. Corruption and Political Influence

Criminal investigations are a vital component of the criminal justice system, as they form the
basis for the prosecution and trial of offenders. The success of a criminal investigation is
dependent on various factors, including the skill and integrity of the investigating officers, the
availability of resources and technology, and the cooperation of witnesses and victims.1’®
However, in India, criminal investigations are often plagued by corruption and political
influence, which can severely undermine the fairness and effectiveness of the criminal justice
system. Corruption in criminal investigations can manifest in many forms, ranging from the
acceptance of bribes by investigating officers to the fabrication of evidence and the
manipulation of witnesses. In some cases, investigating officers may demand bribes from the

accused or their family members in exchange for favorable treatment, such as the release on

179 Ramanathan, Usha. “The Policing of Democracy: Corruption and the Rule of Law.” Economic and Political
Weekly, vol. 36, no. 23, 2001, pp. 2049-2050. JSTOR, www.jstor.org/stable/4410705. Accessed 31 Mar. 2024.
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bail or the dropping of charges.*® In other instances, investigating officers may collude with
the accused to tamper with evidence or intimidate witnesses, in order to weaken the case against

them.

The prevalence of corruption in criminal investigations in India can be attributed to various
factors, including the low salaries and poor working conditions of investigating officers, the
lack of accountability and transparency in the police system, and the nexus between the police
and criminal elements.'8! The absence of an independent oversight mechanism for the police,
such as a Police Complaints Authority, has also contributed to the culture of impunity in the
police force, with few officers being held accountable for their actions. Political influence is
another significant issue that can affect the integrity and impartiality of criminal investigations
in India. In many cases, political leaders or their associates may use their influence to interfere
with criminal investigations, either to protect their own interests or to target their political
opponents.'® This can take the form of direct intervention in the investigation process, such as
ordering the police to drop charges or release suspects, or indirect interference, such as

withholding resources or transferring investigating officers.

The impact of political influence on criminal investigations can be particularly severe in cases
involving high-profile individuals or politically sensitive issues. For instance, in the case of the
2G spectrum scam, which involved the allocation of telecom licenses at artificially low prices,
there were allegations of political interference in the investigation process, with the Central
Bureau of Investigation (CBI) being accused of shielding the accused.!8® Similarly, in the case
of the Sohrabuddin Sheikh fake encounter, there were allegations of political pressure being
exerted on the CBI to dilute the charges against the accused, who included senior police officers

and politicians.!8

The consequences of corruption and political influence in criminal investigations can be far-

180 Kumar, C. Raj. “Corruption and Human Rights: Promoting Transparency in Governance and the Fundamental
Right to Corruption-Free Service in India.” Columbia Journal of Asian Law, vol. 17, no. 1, 2003, pp. 31-72.
181 Verma, Arvind. “Cultural Roots of Police Corruption in India.” Policing: An International Journal of Police
Strategies & Management, vol. 22, no. 3, 1999, pp. 264-279. https://doi.org/10.1108/13639519910285320 (last
visited on March 31, 2024).
182 Chhibber, Pradeep K. “Political Parties, Electoral Competition, Government Expenditures and Economic
Reform in India.” The Journal of Development Studies, vol. 32, no. 1, 1995, pp. 74-96.
https://doi.org/10.1080/00220389508422393 (last visited on March 31, 2024).
183 Singh, Brajesh Kumar. “The 2G Spectrum Scam: Implications for Governance and National Security.” India
Quarterly, vol. 69, no. 2, 2013, pp. 151-165. https://doi.org/10.1177/0974928413481885 (last visited on March
31, 2024).
184 Kalhan, Anil, et al. “Colonial Continuities: Human Rights, Terrorism, and Security Laws in India.” Columbia
Journal of Asian Law, vol. 20, no. 1, 2006, pp. 93-234.
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reaching and damaging to the rule of law. When investigating officers are compromised or
pressured to manipulate evidence or favor certain parties, it can lead to the acquittal of guilty
individuals and the conviction of innocent ones.!8 This can erode public trust in the criminal
justice system and undermine the deterrent effect of the law. Moreover, when political leaders
or their associates are able to evade accountability for their actions, it can create a culture of
impunity and encourage further wrongdoing. To address the issues of corruption and political
influence in criminal investigations, there is a need for comprehensive reforms in the police
system, as well as the broader political and legal framework. One of the key reforms that has
been proposed is the establishment of an independent oversight mechanism for the police, such
as a Police Complaints Authority, which would have the power to investigate complaints of
misconduct or abuse of power by the police.'® The authority should be composed of
independent members, including retired judges and civil society representatives, and should

have the power to recommend disciplinary action or prosecution against erring officers.

Another important reform is the strengthening of the independence and autonomy of
investigating agencies, such as the CBI and the National Investigation Agency (NIA). These
agencies should be insulated from political interference and should have the resources and
powers necessary to conduct impartial and effective investigations. The appointment of the
heads of these agencies should be based on merit and through a transparent and consultative
process, rather than being left to the discretion of the government. There is also a need for
greater transparency and accountability in the investigation process, including the regular
publication of investigation reports and the involvement of independent experts in the analysis
of evidence. The use of scientific and technical evidence, such as DNA profiling and digital
forensics, can help to reduce the scope for manipulation and bias in the investigation process.
However, this would require significant investment in the training and equipment of
investigating officers, as well as the establishment of modern forensic laboratories and research

institutions.

In addition to these institutional reforms, there is also a need for a broader cultural shift in the
attitudes and values of investigating officers and the wider society. The normalization of

185 Jha, Padmanand. “Police Accountability in India: Policing Contaminated by Politics.” Human Rights Watch,
20009. https://www.hrw.org/report/2009/08/04/broken-system/dysfunction-abuse-and-impunity-indian-police
(last visited on March 31, 2024).
186 Commonwealth Human Rights Initiative. “Police Reforms in India: Landmark Supreme Court Directives &
Police Acts Passed by States.” 20109.
https://www.humanrightsinitiative.org/download/1566545846Police%20Reforms%20in%20India%20-
%20Landmark%20Supreme%20Court%20Directives%20&%20New%20Police%20Acts.pdf (last visited on
March 31, 2024).
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corruption and the acceptance of political interference in criminal investigations can only be
challenged through sustained public awareness and advocacy campaigns, as well as the
promotion of ethical and professional standards in the police force. One of the key challenges
in addressing corruption and political influence in criminal investigations is the lack of political
will and the resistance from entrenched interests. Many political leaders and senior police
officials may benefit from the status quo and may be reluctant to support reforms that could
limit their power or expose their wrongdoing. This is why it is important for civil society
organizations, media, and the public at large to keep up the pressure for reform and to hold

those in power accountable for their actions.

There have been some positive developments in recent years, such as the passage of the Lokpal
and Lokayuktas Act, which provides for the establishment of an independent anti-corruption
ombudsman at the national and state levels. The act also requires public officials to declare
their assets and liabilities and provides for the investigation and prosecution of corruption
cases. However, the implementation of the act has been slow and uneven, with many states yet
to appoint Lokayuktas or to provide them with adequate resources and powers. Another
positive development has been the growing use of public interest litigation (PIL) to challenge
the abuse of power and the violation of fundamental rights by the police and other state
authorities. In several cases, such as the Prakash Singh case on police reforms and the Vineet
Narain case on the CBI's autonomy, the Supreme Court has issued guidelines and directives to
strengthen the independence and accountability of investigating agencies. However, the
implementation of these guidelines has been patchy and has often faced resistance from the

government and the police establishment.

The impact of corruption and political influence on criminal investigations can be seen in the
low conviction rates and the high pendency of cases in the Indian criminal justice system.
According to the National Crime Records Bureau (NCRB), the conviction rate for IPC crimes
in 2019 was just 50.4%, while the pendency rate was 90.2%. This means that only half of the
cases that are registered end in conviction, while a vast majority of cases remain pending in
courts for years, if not decades. The low conviction rates can be attributed to various factors,
including the poor quality of investigations, the lack of evidence, and the inadequate protection
of witnesses and victims. Moreover, the impact of corruption and political influence on
criminal investigations can be particularly severe on marginalized and vulnerable communities,
such as women, children, Dalits, and Adivasis. These communities often face systemic
discrimination and violence, and are more likely to be victims of crime and police brutality.
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However, their cases are often neglected or dismissed by the police, who may be biased against

them or may lack the sensitivity and training to deal with their specific needs and concerns.

To address these challenges, there is a need for greater collaboration and coordination between
the police, the judiciary, and civil society organizations working on issues of justice and human
rights. The police should be provided with regular training and sensitization on issues of
gender, caste, and diversity, and should be held accountable for their actions through
independent oversight mechanisms. The judiciary should also be more proactive in monitoring
the progress of investigations and ensuring that trials are conducted in a fair and timely manner.
Civil society organizations can play a crucial role in providing legal aid and support to victims
and witnesses, as well as in advocating for police and judicial reforms. They can also help to
build public awareness and mobilize communities to demand greater accountability and
transparency in the criminal justice system. However, civil society organizations often face
challenges such as limited resources, political pressure, and threats to their safety and security,

which can hinder their ability to effectively advocate for change.
b. Technological Challenges

In the modern era, criminal investigations have become increasingly complex and challenging
due to the rapid advancements in technology. While technology has undoubtedly provided law
enforcement agencies with new tools and techniques to investigate crimes, it has also created
new opportunities for criminals to evade detection and destroy evidence.'®” In India, the
criminal justice system faces several technological challenges that can hinder the effectiveness

and efficiency of criminal investigations.

One of the primary technological challenges faced by Indian law enforcement agencies is the
lack of adequate infrastructure and resources. Many police stations and investigative agencies
in India do not have access to modern forensic equipment, such as DNA analysers, fingerprint
scanners, and ballistic testing equipment.'® This can make it difficult for investigators to
collect and analyse physical evidence, which is crucial for building a strong case against the
accused. Moreover, even when such equipment is available, there may be a shortage of trained
personnel who can operate it effectively. The lack of specialized training and expertise in

187 Jain, Anil K., et al. “50 Years of Biometric Research: Accomplishments, Challenges, and Opportunities.”
Pattern Recognition Letters, vol. 79, 2016, pp. 80-105. https://doi.org/10.1016/j.patrec.2015.12.013 (last visited
on March 31, 2024).
188 Vaish, Anshuman, et al. “Forensic Science and Criminal Investigation in India: An Overview.” Forensic
Research &  Criminology International  Journal, wvol. 6, no. 6, 2018, pp. 490-496.
https://doi.org/10.15406/frcij.2018.06.00249 (last visited on March 31, 2024).
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forensic science and technology can lead to errors and inconsistencies in the collection and
analysis of evidence, which can compromise the integrity of the investigation.!®® This is
particularly concerning given the high stakes involved in criminal investigations, where the
guilt or innocence of an accused person can hinge on the accuracy and reliability of the

evidence presented in court.

Another technological challenge in criminal investigations is the increasing use of digital
devices and the internet by criminals. With the proliferation of smartphones, laptops, and other
digital devices, criminals can now communicate, plan, and execute their activities online,
leaving behind a trail of digital evidence.'® However, the recovery and analysis of digital
evidence can be a complex and time-consuming process, requiring specialized tools and

expertise.

In India, the legal framework governing the admissibility of digital evidence is still evolving,
and there are several gaps and ambiguities in the existing laws. For instance, the Indian
Evidence Act, 1872, which governs the admissibility of evidence in criminal trials, does not
specifically address the admissibility of digital evidence.!® This can create confusion and
inconsistency in the way digital evidence is treated by different courts and investigating
agencies. Moreover, the collection and analysis of digital evidence can raise concerns about
privacy and data protection. The Indian Constitution recognizes the right to privacy as a

fundamental right, and any intrusion into an individual's privacy must be justified by law.%?

In 2017, the Supreme Court of India held that “the right to privacy is a fundamental right under
Article 21 of the Constitution, which guarantees the right to life and personal liberty.” The
Court also held that any intrusion into an individual's privacy must be justified by law, and
must be proportionate to the legitimate aim pursued by the state. However, the Court also
recognized that “the right to privacy is not absolute, and can be subject to reasonable
restrictions in the interests of national security, public order, and the prevention and

investigation of crime.”'°3 Another technological challenge in criminal investigations is the use

189 Mishra, Prakhar, and Jyoti Mishra. “Forensic Science in India: An Overview.” Journal of Forensic Sciences,
vol. 65, no. 5, 2020, pp. 1588-1597. https://doi.org/10.1111/1556-4029.14480 (last visited on March 31, 2024).
190 Chaurasia, Pankaj, et al. “Cybercrime Investigations in India: A Review.” International Journal of Advanced
Research in Computer Science, vol. 11, no. 2, 2020, pp. 30-35. https://doi.org/10.26483/ijarcs.v11i2.6393 (last
visited on March 31, 2024).
191 Becker, Joseph U., and Abhishek Agarwal. “Digital Evidence and the Indian Evidence Act.” International
Journal of Law and Information Technology, wvol. 28, no. 3, 2020, pp. 208-229.
https://doi.org/10.1093/ijlit/eaaa005 (last visited on March 31, 2024).
192 Justice K.S. Puttaswamy (Retd.) and Anr. v. Union of India and Ors., (2017) 10 SCC 1.
193 Justice K.S. Puttaswamy (Retd.) and Anr. v. Union of India and Ors., (2017) 10 SCC 1.
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of encryption and other security measures by criminals to protect their digital communications
and data. Encryption is a process of encoding information in such a way that only authorized
parties can access it, making it difficult for law enforcement agencies to intercept and analyse
the data.'®* While encryption is an important tool for protecting the privacy and security of
individuals and organizations, it can also be used by criminals to hide their activities and evade

detection.

In India, there is no specific law governing the use of encryption, and the legal framework for
compelling decryption of data is unclear. “The Information Technology Act, 2000, which
governs various aspects of electronic commerce and cybercrime, does not specifically address
the issue of encryption.®® This can create challenges for law enforcement agencies in accessing
and analyzing encrypted data, even when they have a valid court order or warrant. The use of
social media and other online platforms by criminals is another technological challenge in
criminal investigations. Criminals can use social media to communicate with each other, recruit
new members, and spread propaganda and misinformation.®® Moreover, social media can also

be used to harass, intimidate, and exploit victims, particularly women and children.

In India, the legal framework governing social media is still evolving, and there are several
gaps and ambiguities in the existing laws. “The Information Technology (Intermediary
Guidelines and Digital Media Ethics Code) Rules, 2021,” which were introduced to regulate
social media platforms and digital news media, have been criticized for their potential impact
on freedom of speech and expression.®” The rules require social media platforms to appoint a
chief compliance officer, a nodal contact person, and a resident grievance officer in India, and
to remove unlawful content within 36 hours of receiving a court order or a notification from
the government. However, the rules have been challenged in several high courts across the
country, and their constitutionality is yet to be determined by the Supreme Court. The use of
artificial intelligence (Al) and machine learning in criminal investigations is another
technological challenge that is emerging in India. Al and machine learning can be used to

analyse large volumes of data, identify patterns and anomalies, and predict criminal

194 Sharma, Akhil, and Aditi Sharma. “Encryption in India: A Legal and Policy Analysis.” Indian Journal of Law
and Technology, vol. 16, no. 1, 2020, pp. 1-30. https://ijlt.in/fwp-content/uploads/2020/08/1-30.pdf (last visited on
March 31, 2024).
19 The Information Technology Act, 2000, No. 21, Acts of Parliament, 2000 (India).
19 Gupta, Aditi, et al. “Social Media and Crime: A Study of Selected Cases.” International Journal of Innovative
Technology and  Exploring  Engineering, vol. 8, no. 12S, 2019, pp. 1036-1039.
https://doi.org/10.35940/ijitee.L.3512.1081219 (last visited on March 31, 2024).
17 The Information Technology (Intermediary Guidelines and Digital Media Ethics Code) Rules, 2021, Gazette
of India, pt. Il sec. 3(i) (Feb. 25, 2021).
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behaviour.'®® However, the use of Al in criminal investigations also raises concerns about bias,

accuracy, and transparency.

In India, there is no specific legal framework governing the use of Al in criminal investigations,
and there are concerns about the potential misuse and abuse of Al by law enforcement agencies.
Moreover, the lack of transparency and accountability in the use of Al can also undermine

public trust and confidence in the criminal justice system.!%

In 2018, the NITI Aayog, the Indian government's policy think tank, released a discussion
paper on the national strategy for artificial intelligence, which identified the use of Al in law
enforcement as one of the key areas of focus. The paper suggested the use of Al for predictive
policing, facial recognition, and the analysis of social media data to prevent and investigate
crimes. However, the paper also acknowledged the need for a robust legal and ethical
framework to govern the use of Al in law enforcement, and to ensure that it does not violate

the fundamental rights of citizens.?%°

To address these technological challenges, there is a need for a comprehensive and integrated
approach that involves legal, institutional, and technological reforms. At the legal level, there
is a need for a clear and consistent framework governing the admissibility and use of digital
evidence in criminal trials. The Indian Evidence Act, 1872, needs to be amended to specifically
address the admissibility of digital evidence, and the legal framework for compelling
decryption of data needs to be clarified. Moreover, there is a need for a comprehensive data
protection law in India, which can provide a clear and enforceable framework for the collection,
use, and sharing of personal data by law enforcement agencies and other entities. The Personal
Data Protection Bill, 2019, which was introduced in the Indian Parliament in December 2019,
seeks to provide such a framework, but has been criticized for its broad exemptions for
government agencies and its potential impact on privacy rights.?

At the institutional level, there is a need for greater investment in the training and capacity

building of law enforcement agencies in the use of technology in criminal investigations. This

1% Sharma, Vikrant, et al. “Artificial Intelligence in Law Enforcement: Challenges and Opportunities.”
International Journal of Advanced Research in Engineering and Technology, vol. 11, no. 7, 2020, pp. 1-10.
https://doi.org/10.34218/1JARET.11.7.2020.001 (last visited on March 31, 2024).
199 Tripathi, Nishant, and Dhruv Pande. “Avtificial Intelligence in Criminal Justice System: A Study of India.”
International Journal of Law, Management & Humanities, vol. 4, no. 1, 2021, pp. 1158-1173.
https://doi.org/10.32873/imjh.001.04.01.001 (last visited on March 31, 2024).
20 NITI Aayog. “National Strategy for Artificial Intelligence #AIForAll.”  June 2018.
https://niti.gov.in/sites/default/files/2019-01/NationalStrategy-for-Al-Discussion-Paper.pdf  (last visited on
March 31, 2024).
201 The Personal Data Protection Bill, 2019, Bill No. 373 of 2019.
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includes providing specialized training in forensic science, digital forensics, and cybercrime
investigation to police officers and other investigative personnel.?°> Moreover, there is a need
for greater collaboration and coordination between law enforcement agencies, academic
institutions, and the private sector in the development and deployment of new technologies for
criminal investigations. This can help to ensure that the technologies are reliable, accurate, and
effective, and that they are used in a way that is consistent with legal and ethical standards.
Moreover, there is a need for the development of secure and reliable systems for the storage
and sharing of digital evidence between different law enforcement agencies and courts. This
can help to ensure the integrity and chain of custody of the evidence, and can also facilitate the

speedy and efficient resolution of criminal cases.

In addition to these measures, there is also a need for greater public awareness and education
about the use of technology in criminal investigations, and the legal and ethical issues involved.
This can help to build public trust and confidence in the criminal justice system, and can also
encourage greater cooperation and collaboration between law enforcement agencies and the

public in the prevention and investigation of crimes.
II. PROSECUTION AND LEGAL CHALLENGES
A. PROSECUTORIAL DISCRETION AND INDEPENDENCE

Prosecutorial discretion and independence are cornerstones of the Indian criminal justice
system, playing a pivotal role in ensuring the fair and effective administration of justice.?*
Prosecutorial discretion refers to the power vested in the prosecutor to decide whether to
initiate, continue, or drop criminal charges against an accused person, based on the strength of
the evidence available and the broader public interest.?%* Prosecutorial independence, on the
other hand, refers to the autonomy of the prosecutor to exercise this discretion without undue
influence or interference from external sources, such as the government, police, or other

interested parties.?%®

The concept of prosecutorial discretion is deeply rooted in the principle of separation of

202 Kaushik, Kavita, and Ashok K. Shukla. “Challenges and Future Prospects of Digital Forensics in India.”
International  Journal of Computer  Applications, wvol. 179, no. 16, 2018, pp. 1-6.
https://doi.org/10.5120/ijca2018916392 (last visited on March 31, 2024).
203 K.N. Chandrasekharan Pillai, “Prosecutorial Discretion and Independence,” in GENERAL PRINCIPLES OF
CRIMINAL LAW (2nd ed. 2011), 357-358.
204 A.S. Alam, “Prosecutorial Discretion in India: A Legal Perspective,” Indian Journal of Law and Justice 3, no.
1 (2012): 81-82, https://ijlj.in/wp-content/uploads/2020/06/1JLJ-Vol-3-Issue-1-2012.pdf (last visited Mar 31,
2024).
205 |_aw Commission of India, 197th Report on Public Prosecutor's Appointment, Powers and Functions (July
2006), 3-4, https://lawcommissionofindia.nic.in/reports/rep197.pdf (last visited Mar 31, 2024).
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powers, which recognizes the distinct roles and functions of the executive, legislature, and
judiciary in the governance of the state.?’® The prosecutor, as an officer of the court and a
representative of the state, is entrusted with the authority to make decisions regarding the
prosecution of criminal cases, drawing upon their professional judgment and the legal standards
of evidence and proof.?%” This discretion is crucial to ensure that the criminal justice system is
not overwhelmed with trivial or unmeritorious cases, and that the resources of the state are
deployed effectively to pursue the most serious and impactful offenses.?’® However, the
exercise of prosecutorial discretion is not absolute or unchecked. It is subject to various legal
and constitutional safeguards, such as the principles of equality before the law, due process,
and the right to a fair trial.?%® The prosecutor must exercise their discretion in a manner that is
consistent with these principles, and that does not discriminate or violate the fundamental rights
of the accused or the victim. The Supreme Court of India, in the landmark case of _Sheonandan
Paswan v. State of Bihar_ (1987), held that the prosecutor must act fairly and impartially, and

must not be swayed by extraneous or irrelevant considerations in the discharge of their duties.

The independence of the prosecutor is a natural corollary to the principle of prosecutorial
discretion. It ensures that the prosecutor can make decisions based on the merits of the case,
without fear or favor, and without being subject to political, personal, or other improper
influences. The independence of the prosecutor is essential to maintain public confidence in
the integrity and impartiality of the criminal justice system, and to prevent the misuse of the
criminal process for ulterior motives. The Supreme Court of India, in the seminal case of
_Vineet Narain v. Union of India_ (1998), emphasized the need for an independent and

autonomous prosecuting agency, free from executive control or interference.

The Indian criminal justice system recognizes the importance of prosecutorial discretion and
independence through various legal and institutional mechanisms. The Code of Criminal
Procedure (CrPC), 1973, which governs the procedure for the investigation, prosecution, and

trial of criminal cases in India, provides for the appointment of public prosecutors by the central

206 M.P. Singh, “Separation of Powers and Prosecutorial Discretion,” Indian Journal of Constitutional Law 1
(2007): 233-234, https://ijcl.nalsar.ac.in/wp-content/uploads/2021/03/1JCL-Vol-1-2007.pdf (last visited Mar 31,
2024).
207 Sheonandan Paswan v. State of Bihar, 1987 SCR (1) 702, https://indiankanoon.org/doc/1695781/ (last visited
Mar 31, 2024).
208 A S, Alam, “Prosecutorial Discretion in India: A Legal Perspective,” Indian Journal of Law and Justice 3, no.
1 (2012): 83-84, https://ijlj.in/wp-content/uploads/2020/06/1JLJ-Vol-3-Issue-1-2012.pdf (last visited Mar 31,
2024).
209 VVineet Narain v. Union of India, (1998) 1 SCC 226, https://indiankanoon.org/doc/1203995/ (last visited Mar
31, 2024).
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or state governments, or by the district magistrate. The public prosecutor is an officer of the
court, and is responsible for conducting the prosecution on behalf of the state. The CrPC also
provides for the withdrawal of cases by the prosecutor, with the consent of the court, if they
are satisfied that there are insufficient grounds for proceeding with the case. However, the
exercise of prosecutorial discretion and independence in India has been subject to various
challenges and concerns. One of the major issues is the lack of accountability and transparency
in the decision-making process of the prosecutor. The reasons for the initiation, continuation,
or withdrawal of cases are often not disclosed or explained to the public, leading to perceptions
of arbitrariness, bias, or corruption. The Supreme Court of India, in the case of _Manu Sharma
v. State (NCT of Delhi)_ (2010), observed that the prosecutor must provide reasons for their
decisions, and that the court can review the exercise of discretion if it is found to be malicious,
capricious, or contrary to the public interest.

Another significant challenge is the influence of political and other external factors on the
independence of the prosecutor. In many cases, the appointment and removal of prosecutors
are subject to the discretion of the government, leading to concerns of political interference and
compromise of the prosecutor's autonomy. The lack of security of tenure and the fear of reprisal
can also affect the ability of the prosecutor to act independently and impartially. The Law
Commission of India, in its 197th Report on the "Public Prosecutor's Appointment, Powers,
and Functions™ (2006), recommended the establishment of an independent and autonomous
Directorate of Prosecution, with a fixed tenure and a transparent selection process, to insulate

the prosecutor from external pressures.

The exercise of prosecutorial discretion can also have a disproportionate impact on
marginalized and vulnerable groups, such as the poor, minorities, and women. The prosecutor's
decision to initiate or drop charges can be influenced by factors such as the social status,
economic power, and political influence of the accused or the victim, leading to disparities in
the treatment of different groups. The National Human Rights Commission of India, in its
report on the "Criminal Justice System and Human Rights"” (2001), observed that the exercise
of prosecutorial discretion can perpetuate systemic biases and discrimination, and called for
greater sensitivity and accountability in the decision-making process. To address these
challenges, there is a pressing need for a comprehensive reform of the prosecutorial system in
India, aimed at strengthening the independence, accountability, and professionalism of the
prosecutor. This may involve the establishment of an independent and autonomous prosecuting
agency, with a transparent and merit-based selection process, a fixed tenure, and a clear code
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of conduct. It may also require the development of guidelines and protocols for the exercise of
discretion, based on objective and transparent criteria, and subject to periodic review and

evaluation.

Moreover, there is a need for greater public awareness and participation in the prosecutorial
process, to ensure that the decisions of the prosecutor are informed by the concerns and
expectations of the community. This may involve the establishment of public consultation and
feedback mechanisms, the provision of legal aid and assistance to marginalized groups, and
the promotion of community-based justice and restorative justice approaches. The active
engagement of civil society organizations, media, and academia in monitoring and critiquing
the exercise of prosecutorial discretion can also help to promote accountability and

transparency in the system.

Another important aspect of strengthening prosecutorial independence and accountability is
the need for continuous training and capacity building of prosecutors. The National Judicial
Academy, the State Judicial Academies, and other training institutions must develop and
deliver specialized programs on prosecutorial ethics, decision-making, and the use of
discretion, to equip prosecutors with the necessary skills and knowledge to discharge their
duties effectively and impartially. The training programs must also sensitize prosecutors to the
needs and concerns of marginalized and vulnerable groups, and promote a culture of fairness,
empathy, and respect for human rights in the prosecutorial process. Furthermore, there is a need
for greater coordination and collaboration between the prosecutorial and investigative
agencies, to ensure that the decisions of the prosecutor are based on sound and credible
evidence. The establishment of specialized investigation units, the use of scientific and forensic
techniques, and the adoption of best practices in evidence collection and preservation can help
to improve the quality and reliability of the evidence presented in court. The prosecutor must
also have the authority to supervise and direct the investigation, to ensure that it is conducted

fairly and impartially, and that the rights of the accused and the victim are protected.

Finally, there is a need for greater international cooperation and exchange of best practices in
the field of prosecutorial discretion and independence. India can learn from the experiences of
other countries that have established independent and accountable prosecutorial systems, such
as the United Kingdom, Canada, and South Africa. The participation of Indian prosecutors in
international conferences, workshops, and training programs can help to expose them to new
ideas and approaches, and promote the adoption of global standards and norms in the Indian

context.
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B. CHALLENGES IN FAIR TRIAL

a. Speedy Trial Issues

“The right to a speedy trial is a fundamental aspect of the criminal justice system in India,
enshrined in Article 21 of the Constitution.”?' It is a crucial safeguard that ensures the accused
IS not subjected to prolonged and unjust incarceration while awaiting trial. However, the reality
of the Indian criminal justice system reveals a stark contrast to this constitutional guarantee,

with numerous challenges hindering the realization of this right.

One of the primary obstacles to a speedy trial in India is the overburdened and understaffed
judiciary. The nation grapples with a severe shortage of judges, resulting in a mounting backlog
of cases.?!! According to the National Judicial Data Grid, as of March 2021, there were over
4.4 crore pending cases across various courts in India, with approximately 1.1 crore cases
pending for more than five years.?*? This staggering pendency not only prolongs the suffering
of the accused but also undermines public faith in the justice system. The inadequate judge-to-
population ratio, coupled with the increasing complexity of cases, further exacerbates the
problem, making it challenging for courts to dispose of cases in a timely manner. Another
significant challenge is the inadequate infrastructure and resources available to the courts.
Many courts lack basic amenities, such as proper courtrooms, digital recording facilities, and
sufficient support staff. This deficiency hampers the efficient functioning of the judiciary and
contributes to delays in the trial process. Moreover, the absence of a robust case management
system and the reliance on manual processes further exacerbate the problem, leading to the
accumulation of backlogs.?*® The lack of technological integration and the slow adoption of e-
courts initiatives also hinder the speedy disposal of cases, as manual processes consume

valuable time and resources.

The inefficiencies in the investigation process also play a crucial role in delaying trials.
Investigations are often marred by a lack of resources, inadequate training of investigating
officers, and political interference.?!* Delayed or incomplete investigations result in the
postponement of trials, as the prosecution struggles to gather sufficient evidence to proceed

210 Constitution of India, art. 21.
211 pradeep Thakur, “4.4 crore cases pending in courts across India: Govt,” The Times of India, March 15, 2021,
https://timesofindia.indiatimes.com/india/4-4-crore-cases-pending-in-courts-across-india-
govt/articleshow/81508619.cms (last visited Mar. 30, 2024).
212 National Judicial Data Grid, https://njdg.ecourts.gov.in/njdgnew/?p=main (last visited Mar. 30, 2024).
213 | bid.
214 Human Rights Watch, “Broken System: Dysfunction, Abuse, and Impunity in the Indian Police,” August 4,
2009, https://www.hrw.org/report/2009/08/04/broken-system/dysfunction-abuse-and-impunity-indian-police
(last visited Mar. 30, 2024).
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with the case. This not only prolongs the ordeal of the accused but also diminishes the chances
of a fair and just outcome. The absence of strict timelines for the completion of investigations
and the lack of accountability for investigating agencies further contribute to the delays.
Furthermore, the abuse of the criminal justice system through frivolous and vexatious litigation
contributes to the delay in trials. Litigants often file false or baseless cases to harass or
intimidate the accused, clogging the already overburdened courts. The absence of strict
penalties for such abuse allows this practice to continue unabated, further straining the system
and delaying genuine cases. The misuse of provisions such as anticipatory bail and the filing
of multiple interlocutory applications also contribute to the prolonging of trials, as courts are

compelled to deal with these peripheral matters before proceeding with the main case.

The right to a speedy trial has been upheld by the Indian judiciary in numerous landmark cases.
In Hussainara Khatoon v. State of Bihar (1979), the Supreme Court emphasized that “the right
to a speedy trial is an integral part of the fundamental right to life and personal liberty under
Article 21.”%% The court observed that prolonged detention without trial violates the basic
principles of justice and urged the state to take necessary measures to ensure speedy trials. The
court also highlighted the plight of undertrials languishing in jails for extended periods, often
exceeding the maximum sentence they would have received if convicted. Similarly, in Abdul
Rehman Antulay v. R.S. Nayak (1992), the Supreme Court laid down guidelines to prevent
delays in trials, including setting time limits for the completion of investigations and trials.?®

To address the challenges in ensuring a speedy trial, various legislative measures have been
introduced. “The Code of Criminal Procedure (Amendment) Act, 2008”, inserted Section 309,
which mandates the completion of trials within a period of two years. However, the
implementation of this provision remains a challenge due to the systemic issues plaguing the
criminal justice system. The inadequate infrastructure, shortage of judges, and inefficient
investigation processes hinder the effective enforcement of this legislative mandate. Moreover,
the lack of a comprehensive witness protection program in India also contributes to delays in
trials. Witnesses often face threats, intimidation, and even violence, leading to their reluctance
to testify in court.?’ This not only hampers the trial process but also undermines the principles

of justice and fair play. The absence of a robust witness protection framework discourages

215 Hussainara Khatoon v. State of Bihar, (1979) 3 SCR 532.
216 Abdul Rehman Antulay v. R.S. Nayak, (1992) 1 SCC 225.
217 “\Witness Protection in India: An Agenda for Reform,” Commonwealth Human Rights Initiative,
https://www.humanrightsinitiative.org/download/Witness%20Protection%20in%20India%20An%20Agenda%:2
Ofor%20Reform.pdf (last visited Mar. 30, 2024).
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witnesses from coming forward, thereby delaying the proceedings and denying the accused

their right to a speedy trial.

Another factor that compounds the issue of speedy trials is the inadequate legal aid system in
India. Many accused individuals, particularly those from marginalized and economically
disadvantaged backgrounds, lack access to quality legal representation.?'® This impedes their
ability to effectively navigate the complex legal system and assert their rights. The
overburdened legal aid system, coupled with the lack of adequate resources and trained
personnel, often results in delays and ineffective representation, further prolonging the trial
process. The challenges in ensuring a speedy trial also have far-reaching consequences beyond
the individual accused. Prolonged trials not only violate the rights of the accused but also have
a detrimental impact on society as a whole. Delayed justice erodes public confidence in the
legal system, leading to a breakdown of law and order.?!° It fosters a culture of impunity, as
offenders believe they can evade punishment due to the slow pace of justice. Moreover, the
extended incarceration of undertrials not only burdens the already overcrowded prisons but

also has severe socio-economic implications for the families of the accused.
b. Witness Protection

In the pursuit of justice, witnesses play a pivotal role in the Indian criminal justice system.
Their testimony is often the cornerstone upon which the edifice of justice is built.?° However,
the challenges faced by witnesses in India have long been a matter of concern, threatening the
very foundation of fair trials. The absence of a comprehensive witness protection framework
has left witnesses vulnerable to intimidation, harassment, and even violence, undermining their

ability to testify freely and fearlessly.?*

One of the primary challenges in ensuring witness protection in India is the lack of a dedicated
legal framework. Despite the critical role played by witnesses in the administration of justice,

India has yet to enact a specific law for witness protection.??? The absence of a statutory basis

218 «_egal Aid in India,” Centre for Social Justice, https://centreforsocialjustice.net/legal-aid-in-india/ (last visited
Mar. 30, 2024).
219 «Justice Delayed is Justice Denied: India's 30 Million Case Judicial Backlog,” The Diplomat, August 25, 2016,
https://thediplomat.com/2016/08/justice-delayed-is-justice-denied-indias-30-million-case-judicial-backlog/ (last
visited Mar. 30, 2024).
220 Witness Protection in India: An Agenda for Reform, Commonwealth Human Rights Initiative,
https://www.humanrightsinitiative.org/download/Witness%20Protection%20in%20India%20An%20Agenda%?2
Ofor%20Reform.pdf (last visited Mar. 31, 2024).
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for witness protection leaves witnesses at the mercy of ad hoc measures and the discretion of
individual courts. Moreover, the existing provisions in the Indian Penal Code and the Code of
Criminal Procedure that deal with witness protection are inadequate and often ineffective.
These provisions, such as Section 195A of the Indian Penal Code, which penalizes threatening
or inducing witnesses, have limited scope and are rarely invoked. The lack of stringent
penalties and the difficulty in proving witness intimidation further compound the problem,

allowing perpetrators to operate with impunity.

The challenges faced by witnesses in India are not limited to the absence of a legal framework
alone. Witnesses often face immense pressure and threats from the accused, their associates,
and even powerful interests seeking to suppress the truth.??® Intimidation tactics, such as
physical violence, harassment of family members, and social ostracism, are commonly
employed to deter witnesses from testifying. The fear of retaliation and the lack of adequate
protection measures deter many witnesses from coming forward, thereby undermining the
justice system's ability to hold offenders accountable. Furthermore, the prolonged and arduous
nature of the criminal justice process itself poses a significant challenge to witness protection.
Witnesses are often required to appear in court multiple times, subjecting them to repeated
inconvenience, financial strain, and emotional trauma. The delays in the judicial process,
coupled with the lack of witness-friendly infrastructure in courts, further exacerbate the
hardships faced by witnesses. The absence of separate waiting areas, inadequate security
arrangements, and the lack of sensitivity towards witnesses' needs create an intimidating and
hostile environment that discourages witnesses from actively participating in the justice

system.

The vulnerability of witnesses is particularly acute in cases involving organized crime,
terrorism, and high-profile offenders. In such cases, witnesses face heightened risks and require
specialized protection measures.??* However, the lack of a robust witness protection program
in India leaves these witnesses exposed to grave dangers. The inadequate resources allocated
to witness protection, the absence of trained personnel, and the lack of secure facilities for
witness relocation and identity change further compound the challenges in ensuring the safety

and well-being of witnesses in sensitive cases. The consequences of inadequate witness

22 Witness Protection in India: An Agenda for Reform, Commonwealth Human Rights Initiative,
https://www.humanrightsinitiative.org/download/Witness%20Protection%20in%20India%20An%20Agenda%?2
Ofor%20Reform.pdf (last visited Mar. 31, 2024).
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protection are far-reaching and undermine the very fabric of the criminal justice system. When
witnesses are silenced or deterred from testifying, it erodes the core principles of justice and
fair play. It allows offenders to evade accountability, perpetuating a culture of impunity and
undermining public faith in the justice system. Moreover, the failure to protect witnesses has a
chilling effect on the willingness of individuals to come forward and report crimes, thereby

hampering the effective administration of justice.

Recognizing the urgent need for witness protection, the Indian judiciary has taken steps to
address this issue. In several landmark judgments, the Supreme Court and High Courts have
emphasized the importance of witness protection and issued guidelines for the same. In Zahira
Habibullah Sheikh v. State of Gujarat (2004), the Supreme Court highlighted the need for a
witness protection program and directed the government to formulate a scheme for the
protection of witnesses.?? Similarly, in NHRC v. State of Gujarat (2003), the Supreme Court
laid down guidelines for witness protection, including the provision of police protection, safe
houses, and the concealment of witness identities.??® However, the implementation of these
judicial directives has been far from satisfactory. The absence of a comprehensive legal
framework and the lack of political will have hindered the effective implementation of witness
protection measures. The allocation of resources for witness protection remains inadequate,
and the coordination between various agencies involved in the process is often lacking. The
onus of witness protection is primarily placed on the police, who are already overburdened and
ill-equipped to handle this responsibility effectively.

To address the challenges in witness protection, India needs to adopt a holistic and multi-
faceted approach. Firstly, the enactment of a comprehensive witness protection law is
imperative. Such a law should provide a clear legal framework for witness protection, outlining
the rights and entitlements of witnesses, the obligations of the state, and the penalties for
witness intimidation. The law should also establish an independent witness protection authority
with the necessary powers and resources to ensure the effective implementation of protection

measures.

Secondly, the allocation of adequate financial and human resources for witness protection is
crucial. The government must prioritize the funding of witness protection programs, ensuring

the availability of secure facilities, trained personnel, and state-of-the-art technology for

225 «7ahira Habibullah Sheikh v. State of Gujarat, (2004) 4 SCC 158.”
226 NHRC v. State of Gujarat, (2003) 6 SCC 342.
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witness protection. The capacity building of law enforcement agencies and the judiciary in
dealing with witness protection issues is also essential to ensure a sensitive and effective

response to the needs of witnesses.

Thirdly, the criminal justice system must adopt witness-friendly practices and infrastructure.
Courts should provide separate waiting areas for witnesses, ensure their safety within court
premises, and adopt measures to minimize the inconvenience and trauma faced by witnesses
during the trial process. The use of video conferencing and other technological solutions can
also help reduce the burden on witnesses and ensure their protection.

Fourthly, public awareness and sensitization campaigns are necessary to create a supportive
environment for witnesses. Society must recognize the crucial role played by witnesses in the
administration of justice and extend support and solidarity to those who come forward to
testify. The media also has a responsibility to report on witness protection issues sensitively

and refrain from disclosing information that may endanger witnesses.

Lastly, the criminal justice system must prioritize the speedy disposal of cases involving
witnesses under threat. Delays in the judicial process not only prolong the ordeal of witnesses
but also increase the risk of witness intimidation and tampering. Fast-track courts and expedited
trial procedures should be employed in cases where witnesses face significant threats, ensuring

timely justice and minimizing the vulnerability of witnesses.
I1l. CHALLENGES IN THE INDIAN PRISON SYSTEM

A. OVERCROWDING AND INHUMANE CONDITIONS

a. Analysis of Prison Demographics

The Indian prison system is grappling with a myriad of challenges, with overcrowding and
inhumane conditions being at the forefront of the crisis.??’ The burgeoning prison population
has put an immense strain on the already overburdened infrastructure, leading to a severe
deterioration in the living conditions of inmates.??® A closer examination of the prison
demographics reveals a disturbing trend, with a disproportionate number of marginalized and
vulnerable groups being incarcerated, highlighting the deep-rooted systemic issues plaguing

the Indian criminal justice system. One of the primary factors contributing to the overcrowding

227 prison Statistics India 2019, National Crime Records Bureau, Ministry of Home Affairs, Government of India,
https://ncrb.gov.in/en/prison-statistics-india-2019 (last visited May 20, 2023).
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of Indian prisons is the alarmingly high number of undertrials.??® According to the National
Crime Records Bureau (NCRB) data, as of 2019, a staggering 69.05% of the total prison
population consists of undertrials, i.e., individuals who are yet to be convicted of a crime.?*°
This figure is not only alarming but also a clear violation of the fundamental principle of
"innocent until proven guilty,” enshrined in Article 21 of the Indian Constitution.?®! The
prolonged detention of undertrials not only exacerbates the problem of overcrowding but also
has far-reaching consequences on their lives, as they languish in prisons for extended periods
without being proven guilty.

The Supreme Court of India has acknowledged the issue of overcrowding in prisons and has
issued several directives to address the problem. In the landmark case of Re - Inhuman
Conditions in 1382 Prisons, the court observed that overcrowding in prisons is a grave violation
of basic human rights and directed the states to take immediate measures to reduce the number
of undertrials.?®? The court emphasized the need for speedy trials and the implementation of
non-custodial measures, such as plea bargaining and probation, to alleviate the burden on
prisons. However, despite these directives, the situation on the ground remains grim, with little
progress being made in terms of reducing the undertrial population.

The living conditions in Indian prisons are far from satisfactory, with inmates being subjected
to inhumane treatment and denial of basic amenities.?®® The lack of adequate space, poor
sanitation facilities, insufficient food and medical care, and the prevalence of violence and
abuse have a detrimental impact on the physical and mental health of prisoners. The Supreme
Court, in the case of Sunil Batra v. Delhi Administration, emphasized “the need for ensuring
humane conditions in prisons and upholding the fundamental rights of prisoners.?3* The court
held that the right to life and personal liberty, guaranteed under Article 21 of the Constitution,
extends to prisoners as well, and that they are entitled to a life of dignity and basic human
rights.” An in-depth analysis of the prison demographics reveals a disturbing pattern of over-
representation of marginalized and vulnerable groups, such as Dalits, Adivasis, and religious

minorities.?*® This disproportionate representation is a reflection of the deep-rooted systemic

229 R, Saxena, “Catalyst for Change: The Effect of Prison Visits on Pretrial Detention in India,” The George
Washington International Law Review, vol. 49, no. 1, pp. 158-194, 2016.
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discrimination and socio-economic inequalities prevalent in Indian society. The lack of access
to quality legal representation, the inability to afford bail, and the biases in the criminal justice

system further perpetuate this cycle of marginalization and incarceration.?®

The Prison Statistics India 2019 report highlights that a staggering 50.4% of the convicts and
68.2% of the undertrials belong to the Scheduled Castes (SCs), Scheduled Tribes (STs), and
Other Backward Classes (OBCs) categories. These figures are disproportionately high
compared to their representation in the general population, indicating a disturbing trend of
over-incarceration of marginalized communities. This over-representation is not only a
violation of their fundamental rights but also a reflection of the failure of the criminal justice

system to ensure equal protection of the law.

The challenges faced by the Indian prison system extend beyond overcrowding and inhumane
conditions. The lack of adequate rehabilitation and reintegration programs for prisoners is
another area of grave concern.?®” The primary focus of the prison system should be on
reforming and rehabilitating offenders, rather than merely punishing them. However, the
absence of effective skill development programs, counseling services, and post-release support
hinders the successful reintegration of prisoners into society upon their release. This not only
increases the likelihood of recidivism but also perpetuates the cycle of marginalization and
social exclusion. To address these multifaceted challenges, there is a pressing need for
comprehensive prison reforms in India. The government must prioritize the allocation of
resources to improve the infrastructure and living conditions in prisons. This includes the
construction of new prisons, the upgradation of existing facilities, and the provision of basic
amenities such as clean water, sanitation, and healthcare. The implementation of the “Model
Prison Manual 2016,” which lays down guidelines for the management and administration of
prisons, should be strictly enforced to ensure uniformity and adherence to basic standards

across all states.238

Moreover, there is a need to address the issue of overcrowding by implementing alternatives
to imprisonment, such as community service, probation, and parole.?®® The use of non-custodial

measures for non-violent offenders can significantly reduce the burden on prisons and promote

236 R, Mitra & S. Singh, “Bail in India: The Need for Reform,” Journal of the Indian Law Institute, vol. 62, no. 1,
pp. 1-24, 2020.
237 R. Mulla, “Prison Reforms in India: An Overview,” International Journal of Law, vol. 4, no. 2, pp. 24-31, 2018.
23 Model Prison Manual 2016, Bureau of Police Research and Development, Ministry of Home Affairs,
Government of India, https://bprd.nic.in/WriteReadData/userfiles/file/6798203243-
Model%20Prison%20Manual.pdf (last visited May 20, 2023).
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rehabilitation. The government should also focus on expediting the trial process and ensuring
speedy justice to reduce the number of undertrials languishing in prisons. The implementation
of the Fast Track Courts and the use of plea bargaining can be effective tools in this regard.
The disproportionate representation of marginalized groups in prisons calls for a critical
examination of the socio-economic factors that contribute to their incarceration.?*° Addressing
issues such as poverty, lack of education, and social exclusion is crucial in preventing
individuals from coming into conflict with the law. The government must invest in social
welfare programs and initiatives that promote inclusivity and provide equal opportunities for
all. The implementation of the Scheduled Castes and Scheduled Tribes (Prevention of
Atrocities) Act, 1989, should be strengthened to protect the rights of marginalized communities

and ensure their access to justice.?*!
b. Living Conditions and Human Rights

The Indian prison system is grappling with a myriad of challenges, with overcrowding and
inhumane living conditions being at the forefront of the crisis.?*? The deplorable state of prisons
in India is a stark reflection of the systemic failures in the criminal justice system, which have
resulted in the gross violation of the fundamental human rights of inmates. The living
conditions in Indian prisons are far from satisfactory, with prisoners being subjected to
overcrowded cells, poor sanitation, inadequate healthcare, and a severe lack of basic amenities,
all of which have a detrimental impact on their physical and mental well-being, leading to a
life of misery and despair.

One of the most pressing issues faced by Indian prisons is the severe overcrowding, which has
reached alarming levels in recent years. According to the National Crime Records Bureau
(NCRB) data, as of 2019, the occupancy rate in Indian prisons stood at a staggering 118.5%,
indicating that prisons are housing more inmates than their designated capacity.?*® This
overcrowding is primarily attributed to the high number of undertrials, who constitute a
significant portion of the prison population. The prolonged detention of undertrials, often for
extended periods without being proven guilty, not only violates their right to a speedy trial but
also exacerbates the problem of overcrowding, creating a vicious cycle of human rights
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violations.?** The consequences of overcrowding are far-reaching and have a profound impact
on the living conditions of prisoners. Inmates are often forced to live in cramped and
unhygienic cells, with inadequate space to even lie down comfortably. The lack of proper
ventilation and lighting in these cells creates a breeding ground for diseases and infections,
posing a serious threat to the health and well-being of prisoners.?*® The shortage of basic
amenities, such as clean drinking water, hygienic food, and proper sanitation facilities, further
compounds the misery of inmates, making their lives a living hell. The unhygienic conditions
and the lack of proper waste management systems in prisons lead to the spread of
communicable diseases, such as tuberculosis, HIV/AIDS, and hepatitis, which can have deadly

consequences for the inmates.?4

The lack of political will and inadequate allocation of resources have hampered the
implementation of prison reforms, leaving inmates to languish in inhumane conditions. The
absence of regular monitoring and oversight mechanisms has further aggravated the situation,
allowing the authorities to turn a blind eye to the plight of prisoners.?*” The lack of
accountability and the prevalence of corruption in the prison system have created a culture of
impunity, where the rights of prisoners are routinely violated without any consequences for the

perpetrators.

The impact of overcrowding and inhumane living conditions on the mental health of prisoners
is another area of grave concern. The constant confinement in cramped and unhygienic cells,
coupled with the lack of adequate mental healthcare facilities, takes a heavy toll on the
psychological well-being of inmates.?*® The prevalence of mental health issues, such as
depression, anxiety, and post-traumatic stress disorder (PTSD), is alarmingly high among
prisoners, with many of them resorting to self-harm and suicide as a means of escape from their
miserable existence. The lack of proper counselling services and rehabilitation programs
further exacerbates the mental health crisis in prisons, leaving inmates to suffer in silence. The
lack of proper healthcare facilities in Indian prisons is another glaring example of the violation

of the human rights of prisoners. The inadequate number of medical professionals, coupled
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with the shortage of essential medicines and equipment, leaves inmates at the mercy of their
illnesses and injuries.?® The delay in providing timely medical attention and the absence of
specialized care for chronic and life-threatening conditions have resulted in countless deaths in
custody, highlighting the urgent need for prison healthcare reforms. The lack of proper medical
screening and the prevalence of unhygienic conditions in prisons also contribute to the spread
of infectious diseases, which can have devastating consequences for the inmates and the wider

community.

The inhumane living conditions in Indian prisons also have a disproportionate impact on
vulnerable groups, such as women, children, and the elderly. Women prisoners, in particular,
face unique challenges, including lack of proper sanitation facilities, inadequate provisions for
menstrual hygiene, and the absence of gender-specific healthcare.?®® The lack of separate
facilities for women prisoners and the prevalence of sexual harassment and abuse by prison
staff further aggravate their suffering. Children, who are often incarcerated with their mothers
or born in prison, are deprived of their basic rights to education, nutrition, and a healthy
environment, which can have long-lasting consequences on their physical and mental
development. The elderly prisoners, who require specialized care and attention, are often

neglected and left to fend for themselves in the harsh prison environment.

To address these pressing challenges, there is an urgent need for comprehensive prison reforms
in India. The government must prioritize the allocation of resources to improve the
infrastructure and living conditions in prisons, ensuring that they meet the basic standards of
human dignity. The construction of new prisons and the upgradation of existing facilities
should be undertaken on a war footing to alleviate the problem of overcrowding. The provision
of basic amenities, such as clean drinking water, hygienic food, and proper sanitation facilities,
should be non-negotiable and strictly enforced in all prisons. The implementation of the Model
Prison Manual 2016, which lays down guidelines for the management and administration of
prisons, should be given utmost priority to ensure uniformity and adherence to basic standards
across all states.®! Moreover, there is a need to strengthen the healthcare system in prisons,
with a focus on providing timely and quality medical care to inmates. The appointment of
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adequate medical professionals, the availability of essential medicines and equipment, and the
establishment of specialized healthcare units for chronic and life-threatening conditions should
be given utmost priority. Regular health check-ups and screening programs should be
conducted to identify and address the health needs of prisoners, particularly those belonging to
vulnerable groups. The mental health of prisoners should also be given due attention, with the
provision of counseling services, therapy sessions, and rehabilitation programs. The training of
prison staff in identifying and addressing mental health issues among inmates should be made
mandatory, and regular mental health assessments should be conducted to ensure the well-

being of prisoners.

The implementation of non-custodial measures, such as community service, probation, and
parole, can also go a long way in reducing overcrowding and promoting the rehabilitation of
offenders. The use of these measures for non-violent offenders can not only ease the burden on
prisons but also provide an opportunity for offenders to reform and reintegrate into society.
The government should also focus on expediting the trial process and ensuring speedy justice
to reduce the number of undertrials languishing in prisons. The implementation of the Fast
Track Courts and the use of plea bargaining can be effective tools in this regard.

B. REHABILITATION PROGRAMS AND RECIDIVISM

a. Evaluating Existing Rehabilitation Initiatives

The Indian criminal justice system has long recognized the importance of rehabilitation in
reducing recidivism rates and promoting successful reintegration of offenders into society. The
Supreme Court of India, in the landmark case of Mohammad Giasuddin v. State of Andhra
Pradesh (1977), emphasized the reformative aspect of punishment and the need for
rehabilitation programs in prisons.?*? Since then, various initiatives have been undertaken by

the government and civil society organizations to provide rehabilitation services to offenders.

One of the most notable rehabilitation initiatives in India is the establishment of open prisons,
which aim to provide a more humane and reformative environment for offenders. Open prisons
allow inmates to work outside the prison premises, earn a living, and maintain contact with
their families, thus preparing them for reintegration into society upon release.?®® The Rajasthan
government has been a pioneer in this regard, with the establishment of several open prisons

across the state. The Sanganer Open Prison in Jaipur, for instance, has been successful in

252 Mohammad Giasuddin v. State of Andhra Pradesh, (1977) 3 SCC 287.
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providing vocational training and employment opportunities to inmates, with a recidivism rate
of less than 1%.2°* Another significant initiative is the implementation of the Prisoner's
Panchayat system, which aims to promote self-governance and responsibility among inmates.
Under this system, inmates elect their own representatives who are responsible for maintaining
discipline, resolving disputes, and organizing recreational activities within the prison.?® The
Prisoner's Panchayat system has been successful in reducing violence and promoting a sense

of community among inmates, thereby contributing to their overall rehabilitation.

The government has also launched several skill development programs for inmates, with the
aim of equipping them with marketable skills that can help them find employment upon release.
The Tihar Jail, for instance, has implemented a range of vocational training programs,
including carpentry, tailoring, and computer courses.?® The prison has also collaborated with
NGOs and corporate entities to provide employment opportunities for released prisoners.
Another challenge is the lack of post-release support for ex-offenders. Once released from
prison, many ex-offenders face significant barriers to reintegration, including stigma,
discrimination, and lack of employment opportunities. Without adequate support, many ex-
offenders are at risk of falling back into a life of crime. The lack of a comprehensive post-
release support system is a major factor contributing to the high recidivism rates in India. To
address these challenges, there is a need for a more holistic and integrated approach to
rehabilitation. This should involve not only the provision of vocational training and education
programs within prisons but also the development of a comprehensive post-release support
system. The government should work in collaboration with civil society organizations and the
private sector to provide ongoing support to ex-offenders, including assistance with housing,
employment, and mental health services.?®” The training and recruitment of skilled personnel,
such as psychologists and social workers, should also be prioritized to ensure the effective

delivery of rehabilitation services.

In addition to these measures, there is a need for a shift in societal attitudes towards ex-
offenders. The stigma and discrimination faced by ex-offenders can make it difficult for them
to reintegrate into society and lead a law-abiding life. The government and civil society
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organizations should work towards creating awareness about the importance of rehabilitation

and the need to support ex-offenders in their reintegration efforts.

C. DEATH PENALTY AND HUMAN RIGHTS IMPLICATIONS

a. Public Opinion and Legal Perspectives

The death penalty, also known as capital punishment, is one of the most contentious and
divisive issues in the realm of criminal justice and human rights.?®® The debate surrounding the
death penalty is complex and multifaceted, with proponents arguing for its deterrent effect and
retributive justice, while opponents view it as a violation of the fundamental right to life and
an affront to human dignity.?® In the Indian context, the death penalty continues to be a legal
form of punishment, albeit reserved for the "rarest of rare™ cases, as per the landmark judgment

of the Supreme Court in Bachan Singh v. State of Punjab.2®°

Public opinion on the death penalty in India is deeply divided, with a significant portion of the
population supporting its retention, while others advocate for its abolition. Those in favor of
the death penalty often cite the need for deterrence and the belief that it serves as a just
punishment for heinous crimes, such as murder, rape, and terrorism.?! They argue that the
threat of capital punishment acts as a deterrent, preventing potential offenders from committing
such crimes out of fear of the ultimate consequence. Moreover, proponents believe that the
death penalty provides a sense of closure and justice for the victims and their families, who
have suffered irreparable harm. However, public opinion supporting the death penalty is often
driven by emotions and a desire for retribution, rather than a rational assessment of its
effectiveness and human rights implications. Studies have shown that the deterrent effect of
the death penalty is questionable at best, with no conclusive evidence to suggest that it is more
effective in reducing crime rates compared to other forms of punishment, such as life
imprisonment.?®? Moreover, the irrevocable nature of the death penalty raises concerns about
the possibility of executing innocent individuals, as the criminal justice system is not infallible
and has been known to make errors in the past. The death penalty, by its very nature, is
irreversible and denies the convict the opportunity for reformation and rehabilitation, which

28 R, Hood & C. Hoyle, The Death Penalty: A Worldwide Perspective (5th ed., Oxford University Press, 2015).
29 Amnesty International, “Death Penalty,” https://www.amnesty.org/en/what-we-do/death-penalty/ (last visited
May 21, 2023).
260 Bachan Singh v. State of Punjab, (1980) 2 SCC 684.
61 3, Das, “Public Opinion on the Death Penalty: Lessons from India,” Asian Journal of Criminology, vol. 15,
no. 3, pp. 259-273, 2020.
%2 The Death Penalty Project, “Deterrence: A Flawed Concept in Capital Punishment,”
https://deathpenaltyproject.org/knowledge/deterrence-a-flawed-concept-in-capital-punishment/ (last visited May
21, 2023).
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are essential goals of the criminal justice system. Moreover, the application of the death penalty
in India has been marred by inconsistencies, arbitrariness, and discrimination. Studies have
shown that the death penalty is disproportionately imposed on individuals from marginalized
and disadvantaged communities, such as Dalits, Adivasis, and religious minorities.?®® The lack
of access to quality legal representation and the inability to afford adequate defense often result
in the poor and vulnerable being sentenced to death, while those with financial means and
political influence are able to escape the ultimate punishment. This selective application of the
death penalty raises serious questions about the fairness and equality of the criminal justice

system.

The Supreme Court, in the case of Bachan Singh v. State of Punjab, laid down the "rarest of
rare” doctrine, which requires that the death penalty be imposed only in the most exceptional
and extreme cases, where the alternative option of life imprisonment is unquestionably
foreclosed.?®* However, the interpretation and application of this doctrine have been
inconsistent and subjective, leading to a lack of uniformity in sentencing practices across the
country. The absence of clear guidelines and the wide discretion given to judges in deciding
whether a case falls under the "rarest of rare" category has resulted in a situation where the

imposition of the death penalty is often arbitrary and unpredictable.

The human rights implications of the death penalty are significant and cannot be ignored. The
United Nations has consistently advocated for the abolition of the death penalty, viewing it as
a violation of the right to life and the prohibition against torture and cruel, inhuman, or
degrading treatment or punishment.?®® “The International Covenant on Civil and Political
Rights (ICCPR), to which India is a party, requires that the death penalty be imposed only for
the most serious crimes and in accordance with the law in force at the time of the commission
of the crime.”?%® However, the definition of "most serious crimes" is open to interpretation, and
there is a growing consensus among human rights bodies that the death penalty should be
restricted to crimes of intentional killing. The process of execution itself raises serious human
rights concerns, as it can lead to prolonged mental suffering and anguish for the convict and
their families. The delay between the imposition of the death sentence and the actual execution,

known as the "death row phenomenon," has been recognized as a form of cruel, inhuman, and

263 Project 39A, Death Penalty in India: Annual Statistics Report 2021, National Law University, Delhi,
https://www.project39a.com/annual-statistics (last visited May 21, 2023).
264 Supra note 3.
%5 United Nations Human Rights Office of the High Commissioner, “Death Penalty,”
https://www.ohchr.org/en/death-penalty (last visited May 21, 2023).
266 |nternational Covenant on Civil and Political Rights, Article 6(2).
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degrading treatment by international human rights bodies.?®” The uncertainty and anxiety
caused by the prolonged wait for execution can have a severe psychological impact on the
convict, amounting to a form of torture. Furthermore, the methods of execution, such as
hanging, which is the predominant method used in India, have been criticized for being
inhumane and causing unnecessary suffering. The Supreme Court, in the case of Shabnam v.
Union of India, held that the right to die with dignity is a fundamental right, and the process of
execution should be quick and painless, causing the least possible suffering to the convict.?®8
However, the reality of executions often falls short of this ideal, with reports of botched and

prolonged executions causing immense pain and suffering to the convict.
b. International Abolition Movements

Recidivism, or the tendency of an offender to reoffend after being released from prison, is a
crucial indicator of the effectiveness of rehabilitation programs and the criminal justice system
as a whole. In India, measuring recidivism rates has been a challenge due to the lack of a
standardized definition and methodology for tracking reoffending. However, in recent years,
there have been increasing efforts by the government and civil society organizations to collect
and analyse data on recidivism to inform policy and practice.

One of the most comprehensive studies on recidivism in India was conducted by the Bureau of
Police Research and Development (BPR&D) in 2015. The study, titled "Recidivism in India:
A Study of Persons Released from Prison,"” tracked a sample of 2,364 released prisoners across
five states over a period of two years.?®® The study found that the overall recidivism rate was
7.6%, with significant variations across states and offender characteristics. For instance, the
recidivism rate was highest among offenders who had been convicted of property crimes
(11.6%) and lowest among those convicted of violent crimes (4.5%). The study also found that
younger offenders and those with a history of drug abuse were more likely to reoffend than

older offenders and those without a history of substance abuse.

While the BPR&D study provides valuable insights into recidivism in India, it also highlights
the challenges of measuring recidivism rates in the country. One of the major challenges is the
lack of a centralized database of offenders and their criminal histories. The National Crime

267 Spering v. The United Kingdom, (1989) 11 EHRR 439.
268 Shabnam v. Union of India, (2015) 9 SCC 727.
269 Bureau of Police Research and Development, “Recidivism in India: A Study of Persons Released from Prison,”
Ministry of Home Affairs, Government of India, 2015,
https://bprd.nic.in/WriteReadData/userfiles/file/201607121235284536327ReportRecidivisminindia.pdf (last
visited Mar. 31, 2024).
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Records Bureau (NCRB), which is responsible for collecting and maintaining crime data in
India, does not currently have a system for tracking recidivism rates at the national level.?”
This makes it difficult to obtain reliable and comprehensive data on reoffending across the
country. Another challenge in measuring recidivism rates in India is the lack of follow-up
mechanisms for released prisoners. Once an offender is released from prison, there is often
little to no support or monitoring provided by the criminal justice system to ensure their
successful reintegration into society.?’* This makes it difficult to track their post-release
behaviour and whether they have reoffended or not. In many cases, reoffending may go

undetected or unreported, leading to an underestimation of recidivism rates.

To address these challenges, there have been calls for the establishment of a national database
of offenders and the implementation of more robust follow-up mechanisms for released
prisoners. The Ministry of Home Affairs, in its guidelines for the modernization of prisons, has
recommended the creation of a "Prisoner Information Management System" that would track
offenders from the time of their arrest to their release and beyond.?’?> Such a system would
enable the collection and analysis of data on recidivism rates and the effectiveness of

rehabilitation programs across the country.

In addition to improving data collection and monitoring, there is also a need for more research
on the factors that contribute to recidivism in India. While the BPR&D study provides some
insights into the characteristics of reoffenders, there is still much that is unknown about the
complex interplay of individual, social, and systemic factors that influence reoffending
behaviour. For instance, research has shown that factors such as poverty, lack of education and
employment opportunities, and social stigma can significantly increase the risk of recidivism
among released prisoners.?”® Understanding these factors and how they interact with
rehabilitation programs and post-release support is crucial for developing effective strategies
for reducing recidivism rates. One promising approach to reducing recidivism in India is the
adoption of a more rehabilitative and reintegrative approach to corrections. This approach
emphasizes the importance of providing offenders with the skills, support, and opportunities
they need to successfully reintegrate into society and lead law-abiding lives. The Tihar Jail in

270 National Crime Records Bureau, “Prison Statistics India 2019,” Ministry of Home Affairs, Government of
India, https://ncrb.gov.in/sites/default/files/PS1-2019-27-08-2020.pdf (last visited Mar. 31, 2024).
271 Chaudhary, S., “Challenges of Reintegration: A Study of Ex-Offenders in India,” International Journal of
Criminal Justice Sciences, vol. 14, no. 1, 2019, pp. 1-12.
22 Ministry of Home Affairs, “Guidelines for Modernization of Prisons,” Government of India, 2016,
https://mha.gov.in/sites/default/files/PrisonReforms3060616.pdf (last visited Mar. 31, 2024).
273 Singh, S., “Rehabilitation of Offenders in India: Challenges and Opportunities,” Journal of Social Work and
Social Development, vol. 3, no. 1, 2021, pp. 25-38.
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Delhi, for instance, has implemented a range of vocational training and education programs for

inmates, as well as post-release support services such as job placement and counseling.?’

Another important factor in reducing recidivism is the involvement of the community in the
rehabilitation and reintegration of offenders. Research has shown that community-based
interventions, such as restorative justice programs and peer support groups, can be effective in
reducing reoffending and promoting positive behaviour change among offenders.?”® In India,
there have been some efforts to involve the community in the rehabilitation of offenders, such
as the Prisoner's Panchayat system, which allows inmates to participate in the management and
decision-making processes of the prison.?’® However, there is still much scope for expanding

community involvement in the rehabilitation and reintegration of offenders in the country.

Despite these promising approaches, reducing recidivism in India remains a significant
challenge. The country's criminal justice system is still largely focused on punishment and
retribution, with little emphasis on rehabilitation and reintegration. This is reflected in the high
rates of overcrowding and poor living conditions in many of the country's prisons, which can
contribute to a cycle of reoffending and recidivism.?”” To address this, there is a need for a
fundamental shift in the way the criminal justice system approaches offenders, with a greater
focus on rehabilitation, reintegration, and prevention. One way to achieve this shift is through
the adoption of evidence-based practices in corrections and rehabilitation. This involves using
research and data to inform the design and implementation of rehabilitation programs and
interventions, as well as monitoring and evaluating their effectiveness over time. By taking a
more comprehensive approach to offender rehabilitation and reintegration, the criminal justice

system can help to break the cycle of reoffending and promote long-term public safety.

274 Tihar Prisons, “Rehabilitation and Welfare,” Department of Prisons, Government of NCT of Delhi,
https://tiharprisons.nic.in/rehabilitation-welfare/ (last visited Mar. 31, 2024).
275 Sharma, R. R., “Restorative Justice in India: A Review,” Indian Journal of Criminology and Criminalistics,
vol. 36, no. 1, 2015, pp. 1-12.
276 Sharma, R. R., “Prison Reforms in India: Challenges and Prospects,” Indian Journal of Criminology and
Criminalistics, vol. 32, no. 1, 2011, pp. 1-12.
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CHAPTER 4: CASE LAW ANALYSIS

LANDMARK JUDGMENTS SHAPING CRIMINAL JUSTICE

A. NOTABLE SUPREME COURT DECISIONS

The Indian criminal justice system has undergone a remarkable transformation over the years,
shaped by the landmark judgments of the Supreme Court of India. These judgments have not
only interpreted and applied the law but have also acted as a catalyst for legal and social reform,
upholding the principles of justice, fairness, and equality. The apex court, through its rulings,
has endeavored to safeguard the fundamental rights of the accused, protect the interests of the
victims, and maintain the delicate balance between individual liberty and societal order. This
section delves into some of the most notable Supreme Court decisions that have left an indelible

mark on the Indian criminal justice system.

One of the most significant judgments that redefined the contours of criminal justice in India
is the case of Maneka Gandhi v. Union of India (1978).28 In this landmark decision, the
Supreme Court expanded the scope of Article 21 of the Constitution, which guarantees the right
to life and personal liberty. The court held that “the right to life encompasses the right to live
with dignity and that any procedure which deprives a person of their life or personal liberty
must be fair, just, and reasonable. This judgment laid the foundation for the development of
the concept of due process in the Indian criminal justice system, ensuring that the rights of the
accused are protected at every stage of the legal proceedings.” Another pivotal judgment that
revolutionized the criminal justice system is the case of Bachan Singh v. State of Punjab
(1980).27° In this case, “the Supreme Court upheld the constitutional validity of the death
penalty but laid down the rarest of rare doctrine, which requires that the death penalty be
imposed only in the most exceptional and extreme cases, where the alternative option of life
imprisonment is unquestionably foreclosed.” This judgment sought to strike a balance between
the retributive and reformative aspects of punishment, while also ensuring that the death
penalty is not imposed arbitrarily or disproportionately. The "rarest of rare"” doctrine has since
become the guiding principle for courts in determining whether to impose the death penalty in

a given case.

The case of “D.K. Basu v. State of West Bengal (1997)” is another landmark judgment that

278 Maneka Gandhi v. Union of India, [1978] 1 SCC 248
279 Bachan Singh v. State of Punjab, [1980] 2 SCC 684
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addressed the issue of custodial violence and police brutality.? In this case, the Supreme Court
laid down detailed guidelines for the police to follow during arrest and detention, in order to
prevent the violation of the rights of the accused. These guidelines, known as the "D.K. Basu
guidelines,” mandate that the police inform the arrested person of their rights, allow them to
contact a lawyer and family member, and produce them before a magistrate within 24 hours of
arrest. The court also emphasized the need for an independent and impartial investigation into
allegations of custodial violence and stressed the importance of holding the police accountable
for their actions. The Supreme Court's judgment in the case of “Vishaka v. State of Rajasthan
(1997)” was a watershed moment in the fight against sexual harassment at the workplace.?8
“In this case, the court laid down comprehensive guidelines for the prevention and redressal of
sexual harassment at the workplace, in the absence of a specific legislation on the subject. The
Vishaka guidelines defined sexual harassment, mandated the establishment of complaint
committees in every workplace, and provided for disciplinary action against the perpetrators.
This judgment paved the way for the enactment of the Sexual Harassment of Women at
Workplace (Prevention, Prohibition and Redressal) Act, 2013, which codified the Vishaka
guidelines and provided a robust legal framework for addressing the issue of sexual

harassment.”

The case of Arnesh Kumar v. State of Bihar (2014) is another significant judgment that sought
to address the problem of arbitrary arrests and the misuse of the provision of anticipatory
bail.28 In this case, the Supreme Court laid down guidelines for the police to follow while
making arrests in cases where the offense is punishable with imprisonment of seven years or
less. The court held that arrest should be the exception, rather than the rule, and that the police
should first conduct a preliminary investigation to ascertain whether there is a prima facie case
against the accused. The court also emphasized the need for the magistrates to carefully
scrutinize the reasons for arrest before granting or rejecting anticipatory bail. This judgment
aimed to curb the misuse of the power of arrest and to protect the rights of the accused. The
Supreme Court's judgment in the case of Navtej Singh Johar v. Union of India (2018) was a
historic decision that decriminalized consensual same-sex relations between adults.?® “In this
case, the court struck down Section 377 of the Indian Penal Code, which criminalized unnatural

offenses, including homosexuality. The court held that Section 377 violated the fundamental

280 D.K. Basu v. State of West Bengal, [1997] 1 SCC 416
281 Vishaka v. State of Rajasthan, [1997] 6 SCC 241
282 Arnesh Kumar v. State of Bihar, [2014] 8 SCC 273
283 Navtej Singh Johar v. Union of India, [2018] 10 SCC 1
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rights of LGBTQ+ individuals, including the right to equality, the right to privacy, and the right
to live with dignity. This judgment was a major victory for the LGBTQ+ community in India
and a significant step towards the recognition of their rights and the elimination of

discrimination based on sexual orientation.”

“The case of Mukesh v. State for NCT of Delhi (2017), popularly known as the Nirbhaya case,
was a landmark judgment that dealt with the heinous gang rape and murder of a young woman
in Delhi in 2012.”%4 In this case, the Supreme Court upheld the death penalty awarded to the
four convicts, noting the brutal and depraved nature of the crime and the need for deterrence.
The court also emphasized the importance of fast-track courts for the speedy trial of cases of
sexual violence and the need for a change in societal attitudes towards women. This judgment
sparked a nationwide debate on the issue of sexual violence and the need for stronger laws and
measures to protect the safety and dignity of women.The Supreme Court's judgment in the case
of Laxmi v. Union of India (2014) was a significant step towards the prevention and
punishment of acid attacks in India.?®® In this case, the court issued a series of guidelines for
the regulation of the sale of acid and the treatment and rehabilitation of acid attack survivors.
The court directed the government to provide free medical treatment to acid attack survivors,
including plastic surgery and psychological counseling, and to establish a compensation
scheme for their benefit. The court also directed the states to take steps to prevent the easy
availability of acid and to impose strict punishment on the perpetrators of acid attacks. This
judgment brought the issue of acid attacks to the forefront and paved the way for the enactment
of the Criminal Law (Amendment) Act, 2013, which made acid attacks a specific offense and

provided for more stringent punishment for the perpetrators.

“The case of Shreya Singhal v. Union of India (2015) was a landmark judgment that struck
down Section 66A of The Information Technology Act, 2000, which criminalized "offensive”
or annoying online speech.?® The court held that Section 66A was unconstitutional as it
violated the fundamental right to freedom of speech and expression guaranteed under Article
19(1)(a) of the Constitution. The court also held that the provision was vague and overbroad,
and could be misused to curb legitimate speech and dissent.” This judgment was a major
victory for free speech and a significant step towards the protection of online freedom of

expression in India. “Another notable judgment that expanded the scope of the right to privacy

284 Mukesh v. State for NCT of Delhi, [2017] 6 SCC 1
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is the case of K.S. Puttaswamy v. Union of India (2017).2%" In this case, a nine-judge bench of
the Supreme Court unanimously held that the right to privacy is a fundamental right under
Avrticle 21 of the Constitution.” The court observed that privacy is an essential aspect of human
dignity and autonomy, and that any intrusion into an individual's privacy must be justified by
a legitimate state interest and must be proportional to the objective sought to be achieved. This
judgment has far-reaching implications for the criminal justice system, particularly with respect
to the collection and use of personal data by law enforcement agencies and the admissibility of

evidence obtained through surveillance.

The case of Mohan Lal v. State of Punjab (2018) dealt with the issue of false implication and
wrongful prosecution.?®® In this case, the Supreme Court acquitted a man who had been
wrongfully convicted and sentenced to life imprisonment for a crime he did not commit. The
court observed that the investigation was flawed and that the prosecution had failed to prove
its case beyond reasonable doubt. The court also emphasized the need for a fair and impartial
investigation and the importance of respecting the presumption of innocence. This judgment
highlighted the problem of wrongful convictions in the Indian criminal justice system and the
need for stronger safeguards to prevent miscarriages of justice. The Supreme Court's judgment
in the case of Rajesh Sharma v. State of U.P. (2018) dealt with the issue of misuse of Section
498A of the Indian Penal Code, which criminalizes cruelty against married women.?®° In this
case, the court laid down guidelines to prevent the misuse of Section 498A, including the
establishment of Family Welfare Committees to examine complaints and the need for a
preliminary inquiry before the registration of an FIR. The court observed that while Section
498A was a necessary tool to protect women from domestic violence and harassment, it was
also prone to misuse and could be used as a weapon for personal vendetta. This judgment
sought to strike a balance between the need to protect women from abuse and the need to

prevent the misuse of the law.

“The case of Shafin Jahan v. Asokan K.M. (2018), popularly known as the Hadiya case, dealt
with the issue of inter-religious marriage and the right to choose one's partner.2%® In this case,
the Supreme Court set aside the Kerala High Court's order annulling the marriage of a Hindu

woman who had converted to Islam and married a Muslim man. The court held that the right
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to marry a person of one's choice is a fundamental right under Article 21 of the Constitution
and that the state cannot interfere with this right unless there are compelling reasons to do so.”
This judgment was a significant victory for individual autonomy and the right to choose one's
partner, and a blow to the concept of "love jihad," which seeks to criminalize inter-religious
marriages. The Supreme Court's judgment in the case of Independent Thought v. Union of
India (2017) was a landmark decision that criminalized sexual intercourse with a wife below
the age of 18 years.?%! In this case, the court read down Exception 2 to Section 375 of the Indian
Penal Code, which exempted husbands from the offense of rape if the wife was above the age
of 15 years. The court held that this exception was discriminatory and violated the fundamental
rights of the girl child, including the right to bodily integrity and the right to reproductive
choice. This judgment was a significant step towards the protection of the rights of the girl
child and the recognition of marital rape as a criminal offense.

B. HiGH COURT AND LOWER COURT INFLUENCES

While the Supreme Court of India has undoubtedly played a pivotal role in shaping the criminal
justice system through its landmark judgments, the contributions of the High Courts and lower
courts cannot be overlooked. These courts, being closer to the ground realities, have often been
instrumental in interpreting and applying the law in a manner that is responsive to the needs
and concerns of the people.?®? The High Courts, in particular, have been at the forefront of
protecting the rights of the accused, ensuring fair trial, and upholding the principles of natural
justice. This section explores some of the significant judgments of the High Courts and lower
courts that have influenced the development of criminal justice in India. One of the most
notable judgments of the High Courts that expanded the scope of the right to legal aid is the
case of Mohd. Ajmal Amir Kasab v. State of Maharashtra (2012), popularly known as the
"26/11 case.?®®" In this case, “the Bombay High Court upheld the conviction and death sentence
of the sole surviving terrorist of the 26/11 Mumbai attacks. However, the court also emphasized
the importance of providing legal aid to the accused, even in cases of terrorism. The court
observed that the right to legal aid is a fundamental right under Article 21 of the Constitution
and that the state has a duty to provide a competent and experienced lawyer to the accused,

regardless of the nature of the crime. This judgment set a precedent for ensuring that the rights

291 Independent Thought v. Union of India, [2017] 10 SCC 800
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of the accused are protected, even in the most heinous of crimes.”

Another significant judgment of the High Courts that dealt with the issue of police reforms is
the case of Prakash Singh v. Union of India (2006).2% In this case, “the Supreme Court had
directed the states to implement a series of police reforms, including the establishment of a
Police Complaints Authority and the separation of the investigative and law and order functions
of the police. However, the implementation of these reforms was slow and uneven across the
states. In this context, the Delhi High Court, in the case of Hauz Khas Welfare Association v.
Union of India (2018), directed the Delhi government to expedite the implementation of the
Supreme Court's directions and to establish a Police Complaints Authority within a specific
timeframe.?® This judgment highlighted the role of the High Courts in ensuring that the
Supreme Court's directions are implemented in letter and spirit.”

The High Courts have also been instrumental in ensuring that the rights of the victims are
protected and that they are treated with dignity and compassion. In the case of Delhi Domestic
Working Women's Forum v. Union of India (1994), “the Delhi High Court laid down
guidelines for the treatment of victims of sexual violence, including the right to legal
representation, medical assistance, and compensation.?®® The court observed that the state has
a duty to provide a safe and conducive environment for the victims to come forward and seek
justice, and that the failure to do so is a violation of their fundamental rights. This judgment
paved the way for the development of victim-centric approaches in the criminal justice

system.”

The lower courts, including the sessions courts and magistrates' courts, have also played a
significant role in shaping the criminal justice system through their day-to-day decisions and
interpretations of the law. These courts are often the first point of contact for the accused and
the victims, and their decisions can have a profound impact on the lives of the individuals
involved. “In the case of State of Maharashtra v. Goraksha Ambaji Adsul (2011), the sessions
court in Mumbai convicted a police officer for the murder of a suspect in police custody.”?%’
The court observed that the use of torture and excessive force by the police is a violation of the
fundamental rights of the accused and that such conduct cannot be tolerated in a civilized

society. This judgment sent a strong message to the police and the public that custodial violence
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will not be condoned and that the perpetrators will be brought to justice. Another significant
judgment of the lower courts that dealt with the issue of hate speech is the case of State v.
Varun Gandhi (2009).2%8 In this case, the magistrate's court in Pilibhit, Uttar Pradesh, took
cognizance of the alleged hate speech made by Varun Gandhi during an election campaign.
The court observed that hate speech is a serious offense that can lead to communal disharmony
and violence, and that it is the duty of the state to take action against such offenses. This
judgment highlighted the role of the lower courts in maintaining communal harmony and
peace, and in upholding the principles of secularism and tolerance.

The High Courts and lower courts have also been at the forefront of ensuring that the rights of
the marginalized and vulnerable groups are protected. “In the case of National Legal Services
Authority v. Union of India (2014), the Supreme Court recognized the rights of transgender
persons and directed the government to take steps to protect their rights and provide them with
equal opportunities.?®® Following this judgment, several High Courts, including the Madras
High Court and the Kerala High Court, have passed orders directing the state governments to
implement the Supreme Court's directions and to provide welfare measures for transgender
persons.”®® The High Courts have also been instrumental in ensuring that the rights of the
accused are protected during the investigation and trial processes. “In the case of Arnesh Kumar
v. State of Bihar (2014), the Supreme Court had laid down guidelines for the police to follow
while making arrests in cases where the offense is punishable with imprisonment of seven years
or less.3®! However, the implementation of these guidelines was often lax, leading to arbitrary
arrests and harassment of the accused. In this context, the Delhi High Court, in the case of
Court on its Own Motion v. State (2018), directed the Delhi Police to strictly comply with the
guidelines laid down in Arnesh Kumar and to maintain a record of all arrests made.3%? This
judgment emphasized the role of the High Courts in ensuring that the Supreme Court's

directions are followed and that the rights of the accused are protected.”

The lower courts have also been instrumental in ensuring that the principles of natural justice
are upheld during the trial process. “In the case of State v. Shiv Kumar Yadav (2015), the

sessions court in Delhi convicted a taxi driver for the rape and murder of a young woman

298 State v. Varun Gandhi, CC No. 303/2009, decided on 29.3.2009 (UP)
2% National Legal Services Authority v. Union of India, (2014) 5 SCC 438
300 Jackuline Mary v. Superintendent of Police, W.P. No. 587/2014, decided on 17.4.2014 (Mad); Sreekutty v.
State of Kerala, W.P.(C) No. 32441/2014, decided on 5.11.2014 (Ker)
301 Arnesh Kumar v. State of Bihar, (2014) 8 SCC 273
302 Court on its Own Motion v. State, W.P.(C) 8889/2016, decided on 22.1.2018 (Del)
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passenger.3 The court observed that the right to a fair trial is a fundamental right of the
accused and that the prosecution has a duty to prove its case beyond reasonable doubt. The
court also emphasized the importance of scientific evidence in cases of sexual violence and the
need for a speedy and sensitive trial process.” This judgment highlighted the role of the lower
courts in ensuring that the principles of natural justice are upheld and that the accused receives

a fair trial.
I. COMPARATIVE ANALYSISWITH GLOBAL CRIMINAL JUSTICE SYSTEMS
A. LEARNING FROM INTERNATIONAL PRECEDENTS

India’s quest for an effective and equitable criminal justice system is an ongoing journey, one
that necessitates a deep understanding of global best practices and a willingness to adapt and
evolve. By engaging in a comparative analysis with criminal justice systems around the world,
India can gain invaluable insights and chart a path towards a more humane, victim-centric, and
rehabilitative approach.3** At the forefront of this endeavor lies the concept of restorative
justice, a paradigm shift that has gained significant traction globally. Restorative justice
prioritizes healing the harm caused by criminal offenses, fostering dialogue between victims,
offenders, and the community, and facilitating offender accountability and successful
reintegration.3®® Countries like New Zealand, Canada, and Norway have embraced this victim-
centered approach, implementing programs that have proven effective in reducing recidivism
rates and promoting offender rehabilitation.®®® These nations have introduced restorative
justice practices such as victim-offender mediation, family group conferencing, and
community circles, enabling victims to share their experiences, offenders to take responsibility,
and communities to play an active role in the healing process. By incorporating restorative
justice principles, India can address the root causes of crime, empower victims, and promote

reconciliation, thereby contributing to a more harmonious and inclusive society.

The Indian legal system can draw inspiration from the comprehensive victim support services
offered by nations like the United Kingdom and Australia.>*” These countries have established
dedicated units that provide counseling, legal aid, and financial assistance to victims, ensuring
their rights and well-being are safeguarded throughout the judicial process.>®® By adopting

303 State v. Shiv Kumar Yadav, SC No. 114/2015, decided on 20.10.2015 (Del)
304 https://www.justice.govt.nz/courts/criminal/restorative-justice/ (last visited on 31/03/2024)
305 https://www.victimsupport.org.uk/ (last visited on 31/03/2024)
36 Code of Criminal Procedure, 1973, Section 24
307 https://www.singaporemediation.com.sg/resources/articles/criminal-mediation/ (last visited on 31/03/2024)
308 K. Srinivas Rao v. D.A. Deepa, (2013) 5 SCC 226
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similar measures, India can better address the needs of victims, empowering them to navigate
the complexities of the criminal justice system and facilitating their recovery. Such initiatives
align with the principles enshrined in the Code of Criminal Procedure, 1973, which emphasizes
the need to protect the rights of victims.3®® Furthermore, these measures can contribute to
increased victim cooperation and confidence in the justice system, ultimately enhancing the

effectiveness of criminal proceedings.

Furthermore, India can explore the integration of alternative dispute resolution mechanisms,
such as mediation and conciliation, into its criminal justice system.®'° Countries like Japan and
Singapore have successfully incorporated these processes, alleviating the burden on courts and
promoting efficient resolution of disputes.>'! The Indian judiciary has recognized the
importance of such mechanisms, as evidenced by cases like K. Srinivas Rao v. D.A. Deepa and
Afcons Infrastructure Ltd. v. Cherian Verkay Construction Ltd., wherein the Supreme Court
encouraged the use of mediation and conciliation.3!? By embracing these alternative methods,
India can address minor offenses and disputes more expeditiously, reserving judicial resources
for more complex and serious cases. This approach not only enhances efficiency but also
fosters a culture of dialogue and conflict resolution, ultimately contributing to the overall well-

being of communities.

Another area where India can draw inspiration is prison reform and offender rehabilitation. 33
Nations like Norway and Sweden have adopted a humane and rehabilitative approach to
incarceration, focusing on preparing offenders for successful reintegration into society. These
countries have implemented vocational training programs, educational initiatives, and
psychological support systems within their prisons, effectively reducing recidivism rates. The
Indian judiciary has acknowledged the importance of prisoner reformation in the landmark case
of Sunil Batra v. Delhi Administration, emphasizing the need for a humane and reformative
approach to incarceration. By adopting similar measures, India can address the root causes of
criminal behaviour, equip offenders with the necessary skills and support for reintegration, and

ultimately contribute to a safer society.

Moreover, India can learn from the comprehensive witness protection programs implemented

in countries like the United States and Italy. These nations have enacted robust laws and

309 «Afcons Infrastructure Ltd. v. Cherian Verkay Construction Ltd., (2010) 8 SCC 24”
310 https://www.prisonpolicy.org/blog/2019/05/13/norwayprisonmodel/ (last visited on 31/03/2024)
811 Sunil Batra v. Delhi Administration, (1978) 4 SCC 494
312 https://www.usmarshals.gov/witsec/index.html (last visited on 31/03/2024)
313 Zahira Habibulla H. Sheikh v. State of Gujarat, (2004) 4 SCC 158
Page | 110


http://www.ijlra.com/

www.ijlra.com
Volume 2 Issue 7| May 2024 ISSN: 2582-6433

established dedicated witness protection units to safeguard the security and well-being of
witnesses, ensuring their cooperation in criminal proceedings. In India, the need for witness
protection has been recognized by the Supreme Court in cases like Zahira Habibulla H. Sheikh
v. State of Gujarat, leading to the formulation of the Witness Protection Scheme, 2018.
However, effective implementation and resource allocation remain crucial to ensure the
scheme's success and to instill confidence in witnesses, encouraging them to come forward and
cooperate without fear of retaliation. By exploring and adapting global best practices, India can
strengthen its criminal justice system and ensure its alignment with international standards of
fairness, efficiency, and human rights. However, it is crucial to acknowledge that each nation
has its unique social, cultural, and legal landscape, and any reforms or adaptations must be
tailored to the specific context of India. This process requires a comprehensive understanding
of the country's socio-economic conditions, cultural nuances, and existing legal frameworks,
as well as a willingness to engage with diverse stakeholders, including civil society

organizations, legal experts, and community representatives.

In this pursuit, India can draw upon its rich legal heritage and the principles enshrined in its
constitution, such as justice, liberty, equality, and fraternity. By harmonizing these values with
global best practices, India can craft a criminal justice system that reflects its unique identity
while upholding universal human rights standards. This approach not only enhances the
legitimacy and acceptance of the system but also promotes a sense of ownership and collective
responsibility towards its successful implementation. Furthermore, India can leverage
technological advancements to enhance the efficiency and transparency of its criminal justice
system. Initiatives such as e-courts, digital case management systems, and the use of artificial
intelligence for data analysis and predictive policing can streamline processes, reduce backlogs,
and promote evidence-based decision-making. However, it is crucial to ensure that these
technological solutions are implemented with proper safeguards, privacy protections, and
adherence to ethical principles, to maintain the integrity and fairness of the justice system.
Additionally, India can benefit from increased international cooperation and knowledge-
sharing platforms. By actively participating in global forums, conferences, and bilateral or
multilateral partnerships, India can exchange best practices, learn from the experiences of other
nations, and contribute to the collective effort towards a more just and effective global criminal

justice landscape.
B. IMPACT OF GLOBAL LEGAL TRENDS

In an increasingly interconnected world, the realm of criminal justice is not immune to the
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influence of global legal trends and evolving international norms. As India strives to enhance
its criminal justice system, it becomes imperative to comprehend and assess the impact of these
global trends, as they hold the potential to catalyze reform and ensure alignment with universal

principles of justice and human rights.3

One prominent global trend that has gained significant momentum is the embrace of restorative
justice practices. This victim-centric approach emphasizes healing, accountability, and
community involvement in addressing the harm caused by criminal offenses.'® Countries like
New Zealand, Canada, and Norway have successfully integrated restorative justice programs,
leading to reduced recidivism rates and fostering reconciliation between victims, offenders,
and communities.'® The impact of this global trend on India's criminal justice system cannot
be overstated, as it aligns with the constitutional principles of human dignity and the pursuit of
a harmonious society. By adopting restorative justice practices, India can address the root
causes of crime, empower victims, and promote reconciliation within communities, thereby
contributing to a more inclusive and just society. Furthermore, there is a growing recognition
of the importance of comprehensive victim support services across various jurisdictions.®!’
Nations like the United Kingdom and Australia have established dedicated units that provide
legal aid, counseling, and financial assistance to victims, ensuring their rights are protected
throughout the judicial process.'® This global trend highlights the need for India to prioritize
victim-centric reforms, empowering those affected by crime and fostering trust in the justice
system. The impact of such initiatives can be far-reaching, not only ensuring the well-being
and recovery of victims but also encouraging their cooperation and participation in the criminal

justice process.

Another notable global trend is the increased emphasis on alternative dispute resolution
mechanisms, such as mediation and conciliation, in the criminal justice context.3!° Countries
like Japan and Singapore have successfully integrated these processes, reducing the burden on
courts and promoting efficient resolution of disputes.®?° The Indian judiciary has acknowledged
the significance of this trend, as exemplified in cases like K. Srinivas Rao v. D.A. Deepa and
Afcons Infrastructure Ltd. v. Cherian Verkay Construction Ltd., where the Supreme Court

314 https://www.justice.govt.nz/courts/criminal/restorative-justice/ (last visited on 31/03/2024)
315 https://www.victimsupport.org.uk/ (last visited on 31/03/2024)
316 Code of Criminal Procedure, 1973, Section 24
317 https://www.singaporemediation.com.sg/resources/articles/criminal-mediation/ (last visited on 31/03/2024)
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319 Afcons Infrastructure Ltd. v. Cherian Verkay Construction Ltd., (2010) 8 SCC 24
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encouraged the use of mediation and conciliation. The impact of embracing alternative dispute
resolution mechanisms in India's criminal justice system can be transformative, alleviating the
strain on overburdened courts, promoting timely resolution of disputes, and fostering a culture
of dialogue and conflict resolution. Moreover, the global shift towards a more humane and
rehabilitative approach to incarceration has gained considerable traction.®?! Nations like
Norway and Sweden have implemented comprehensive prison reform programs, focusing on
vocational training, education, and psychological support to facilitate offender reintegration

into society.3?2

Witness protection programs have also emerged as a crucial global trend, ensuring the safety
and cooperation of witnesses in criminal proceedings. Countries like the United States and Italy
have established robust witness protection laws and dedicated units, recognizing the pivotal
role of witnesses in upholding the rule of law. “In India, the need for witness protection has
been acknowledged by the Supreme Court in cases like Zahira Habibulla H. Sheikh v. State of
Guijarat, leading to the formulation of the Witness Protection Scheme, 2018.” The impact of
this global trend on India's criminal justice system cannot be overstated, as it can instill
confidence in witnesses, encourage their cooperation, and ultimately strengthen the pursuit of

justice.

The impact of these global legal trends extends beyond the realm of criminal justice,
influencing societal perceptions and fostering a culture of fairness, accountability, and human
rights. As India navigates the complexities of reforming its criminal justice system, it is
imperative to embrace these global trends while adapting them to the nation's unique socio-
cultural context, ensuring their successful implementation and integration. By integrating
restorative justice practices, India can not only address the harm caused by criminal offenses
but also promote healing, reconciliation, and societal harmony. The adoption of comprehensive
victim support services can empower victims, facilitate their recovery, and instill confidence
in the justice system, ultimately contributing to a more inclusive and victim-centric approach.
Furthermore, the incorporation of alternative dispute resolution mechanisms can alleviate the
burden on courts, promote efficient resolution of disputes, and foster a culture of dialogue and
conflict resolution, thereby enhancing access to justice and reducing delays. The impact of this

global trend on India's criminal justice system can be transformative, addressing long-standing

321 https://www.usmarshals.gov/witsec/index.html (last visited on 31/03/2024)
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issues of backlog and delays while promoting a more collaborative and community-driven
approach to conflict resolution. Lastly, the implementation of robust witness protection
programs can have a profound impact on India's criminal justice system, instilling confidence
in witnesses and ensuring their cooperation in upholding the rule of law. This global trend
aligns with the principles enshrined in the Indian constitution, which emphasizes the protection
of individual rights and the pursuit of justice. By providing effective witness protection
measures, India can encourage the reporting of crimes, facilitate the gathering of evidence, and
ultimately strengthen the criminal justice process, enhancing accountability and deterrence.
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CHAPTER 5: TOWARDS EFFECTIVE LEGAL REFORM:
COMPREHENSIVE RECOMMENDATIONS AND CONCLUDING INSIGHTS

l. LEGAL REFORMS AND LEGISLATIVE AMENDMENTS

A. AREAS FOR IMMEDIATE LEGISLATIVE ATTENTION

As India’s criminal justice system grapples with evolving societal needs and global legal trends,
the necessity for comprehensive legal reforms and legislative amendments becomes
paramount. By identifying and addressing critical areas that require immediate legislative
attention, India can take a proactive stance in ensuring its criminal justice framework remains
robust, fair, and aligned with constitutional principles and international human rights

standards.3%

One pressing area that demands legislative intervention is the implementation of a robust and
comprehensive victim compensation scheme.*?* While the Code of Criminal Procedure, 1973,
and various state legislations provide for victim compensation, the existing mechanisms often
fall short in providing adequate and timely support to victims of crime.3?® A dedicated victim
compensation law, with clear guidelines on eligibility criteria, compensation amounts, and
streamlined procedures, can empower victims, facilitate their rehabilitation, and foster trust in
the justice system. By ensuring that victims receive appropriate financial and psychological
support, India can promote their reintegration into society and address the long-term impacts
of victimization. Furthermore, legislative efforts should focus on strengthening the legal
framework for witness protection.3?® Despite the formulation of the Witness Protection
Scheme, 2018, by the Supreme Court in Mahendra Chawla v. Union of India, its
implementation has been inconsistent across states.*?’” A comprehensive witness protection
law, with provisions for secure housing, identity protection, and financial assistance, can
encourage witness cooperation and enhance the prosecution's ability to secure convictions.
Effective witness protection measures can play a crucial role in upholding the rule of law,
ensuring that critical evidence is presented without fear of retaliation, and promoting public

confidence in the judicial system.

Another area that requires legislative attention is the integration of restorative justice practices

323 https://www.justice.govt.nz/courts/criminal/restorative-justice/ (last visited on 31/03/2024)
324 https://www.victimsupport.org.uk/ (last visited on 31/03/2024)
325 Code of Criminal Procedure, 1973, Section 24
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into the criminal justice system. While restorative justice initiatives have been implemented at
the grassroots level, a lack of a cohesive legal framework hinders their widespread adoption
and efficacy. Enacting legislation that outlines guidelines for victim-offender mediation, family
group conferencing, and community-based restorative programs can promote healing,
accountability, and community involvement in addressing the harm caused by criminal
offenses. By embracing restorative justice principles, India can foster a more inclusive and
rehabilitative approach to criminal justice, addressing the root causes of crime and promoting
sustainable solutions. Moreover, the Indian criminal justice system would benefit from
legislative reforms that strengthen alternative dispute resolution mechanisms, such as
mediation and conciliation, in the criminal context.3?® Drawing inspiration from global trends
and the Supreme Court's encouragement in cases like K. Srinivas Rao v. D.A. Deepa and
Afcons Infrastructure Ltd. v. Cherian Verkay Construction Ltd., a comprehensive legislation
governing criminal mediation can alleviate the burden on courts and promote efficient
resolution of disputes. The integration of alternative dispute resolution mechanisms can
contribute to reducing case backlogs, promoting timely resolution of disputes, and fostering a

culture of dialogue and conflict resolution within communities.

Prison reform and offender rehabilitation programs also require legislative attention. While the
Supreme Court's judgment in Sunil Batra v. Delhi Administration laid the foundation for a
humane and reformative approach to incarceration, the lack of a comprehensive legal
framework has hindered its effective implementation. A dedicated legislation outlining
guidelines for vocational training, educational initiatives, and psychological support within
prisons can facilitate offender reintegration and contribute to a safer society. The Supreme
Court, in various cases, has emphasized the need for decongestion and has advocated for
measures such as increased use of bail provisions and non-custodial sentences for minor
offenses. Enacting legislation that promotes alternative sentencing options, such as community
service, probation, and electronic monitoring, can alleviate overcrowding and ensure that
incarceration is reserved for serious offenses. This approach not only addresses the
humanitarian concerns associated with overcrowded prisons but also promotes a more efficient

allocation of resources and a focus on rehabilitation and reintegration.

Furthermore, India's criminal justice system would benefit from legislative reforms that

enhance the use of technology in the judicial process. Initiatives such as e-courts, digital case

328 https://www.prisonpolicy.org/blog/2019/05/13/norwayprisonmodel/ (last visited on 31/03/2024)
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management systems, and the use of artificial intelligence for data analysis and predictive
policing can streamline processes, reduce backlogs, and promote evidence-based decision-
making. However, it is crucial to ensure that these technological solutions are implemented
with proper safeguards, privacy protections, and adherence to ethical principles, to maintain
the integrity and fairness of the justice system. Legislative efforts should focus on establishing
clear guidelines and standards for the ethical and responsible use of technology in the criminal

justice context.

Lastly, legislative efforts should focus on addressing the issue of overcriminalization, where
certain acts are unnecessarily classified as criminal offenses. By reviewing and decriminalizing
certain offenses, India can alleviate the burden on the criminal justice system and promote a
more proportionate and humane approach to addressing societal harms. This process should
involve a thorough assessment of existing criminal laws, considering factors such as the nature
and severity of the offense, the potential for alternative forms of regulation or intervention, and

the potential impact on marginalized communities.

In addition to the aforementioned areas, legislative reforms should also address issues related
to police accountability, fair trial rights, and access to legal aid. Enacting laws that establish
robust mechanisms for independent oversight and accountability of law enforcement agencies
can promote transparency and public trust in the criminal justice system. Similarly, legislative
measures that strengthen fair trial rights and ensure access to competent legal representation,
particularly for marginalized and underprivileged populations, can uphold the principles of due
process and equal protection under the law. Furthermore, legislative efforts should consider the
unique challenges faced by marginalized and vulnerable communities, such as women,
children, and minority groups, within the criminal justice system. By enacting laws that address
issues like gender-based violence, child exploitation, and hate crimes, India can promote a
more inclusive and equitable justice system that protects the rights and well-being of all

members of society.
B. COMPARATIVE BEST PRACTICES

One of the notable best practices that India can consider is the comprehensive victim support
services offered by countries like the United Kingdom and Australia.>*® These nations have
established dedicated victim support units that provide counseling, legal aid, and financial

assistance to victims of crime, ensuring their rights are protected throughout the judicial

329 https://www.victimsupport.org.uk/ (last visited on 31/03/2024)
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process.>® India can learn from these models and enact legislation that establishes a robust
victim compensation scheme, with clear guidelines on eligibility criteria, compensation
amounts, and streamlined procedures. Furthermore, India can draw valuable insights from the
witness protection programs implemented in countries like the United States and Italy.**! These
nations have enacted robust laws and established dedicated witness protection units to
safeguard the security and well-being of witnesses, ensuring their cooperation in criminal
proceedings.®*? By studying these best practices, India can develop a comprehensive legal
framework for witness protection, incorporating provisions for secure housing, identity
protection, and financial assistance, thereby encouraging witness cooperation and enhancing

the pursuit of justice.

Another area where India can benefit from comparative best practices is the integration of
restorative justice practices into the criminal justice system. Countries like New Zealand,
Canada, and Norway have successfully implemented restorative justice programs that promote
healing, accountability, and community involvement in addressing the harm caused by criminal
offenses.®*® India can learn from the legislative frameworks and implementation strategies
adopted by these nations to develop a comprehensive legal framework for restorative justice
practices, such as victim-offender mediation, family group conferencing, and community-
based restorative programs. Moreover, India can draw inspiration from the alternative dispute
resolution mechanisms employed in countries like Japan and Singapore.®** These nations have
successfully integrated mediation and conciliation processes into their criminal justice systems,
reducing the burden on courts and promoting efficient resolution of disputes. By studying these
best practices, India can enact legislation that governs criminal mediation, outlining guidelines

for its implementation and promoting a culture of dialogue and conflict resolution.

In the realm of prison reform and offender rehabilitation, India can look to the practices of
nations like Norway and Sweden. These countries have adopted a humane and rehabilitative
approach to incarceration, focusing on vocational training, educational initiatives, and
psychological support within prisons. By examining these best practices, India can develop a
comprehensive legal framework that outlines guidelines for offender rehabilitation programs,

facilitating their successful reintegration into society and contributing to a safer environment.
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Additionally, India can learn from the efforts of countries like the Netherlands and Germany
in addressing the issue of overcrowding in prisons. These nations have implemented alternative
sentencing options, such as community service, probation, and electronic monitoring, to
alleviate overcrowding and ensure that incarceration is reserved for serious offenses. India can
study these best practices and enact legislation that promotes alternative sentencing options,
while also addressing the underlying causes of overcrowding and ensuring humane conditions

for those incarcerated.

Furthermore, India can draw insights from the technological advancements implemented in the
criminal justice systems of countries like Singapore and Estonia. These nations have
successfully integrated e-courts, digital case management systems, and the use of artificial
intelligence for data analysis and predictive policing. By studying these best practices, India
can develop a legal framework that facilitates the responsible and ethical use of technology in
the judicial process, ensuring transparency, efficiency, and fairness. Lastly, India can learn
from the efforts of countries like Portugal and Norway in addressing the issue of
overcriminalization. These nations have undertaken comprehensive reviews of their criminal
laws, decriminalizing certain offenses and promoting a more proportionate and humane
approach to addressing societal harms. India can follow suit by establishing a legal framework
that facilitates the periodic review and decriminalization of offenses, ensuring that the criminal
justice system focuses on the most serious and harmful acts while exploring alternative forms

of regulation or intervention for lesser offenses.

In addition to these specific areas, India can also draw insights from the legislative frameworks
and best practices adopted by other nations in areas such as police accountability, fair trial
rights, access to legal aid, and addressing the unique challenges faced by marginalized and
vulnerable communities within the criminal justice system. It is crucial to acknowledge that
while comparative best practices can provide valuable guidance, their implementation must be
tailored to India's unique social, cultural, and legal landscape. This process should involve a
comprehensive understanding of the country's specific challenges, stakeholder engagement,
and a thorough assessment of the potential impacts of proposed reforms.

1. STRENGTHENING INVESTIGATIVE CAPACITIES

A. TECHNOLOGICAL ADVANCEMENTS

In the rapidly evolving landscape of criminal investigations, the integration of technological

advancements has become a pivotal component in enhancing the effectiveness and efficiency
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of investigative processes.®*® As India strives to strengthen its criminal justice system,
embracing cutting-edge technologies can significantly bolster investigative capacities and
contribute to the pursuit of truth and justice.®3® One of the most promising areas where
technology can aid investigations is forensic analysis. Advanced techniques such as DNA
profiling, digital forensics, and ballistic analysis have revolutionized the identification and
analysis of physical evidence.®®” By leveraging these advancements, Indian investigative
agencies can enhance the accuracy and reliability of evidence collection and examination,
leading to more robust and scientifically grounded cases. Furthermore, the integration of
emerging technologies like artificial intelligence (Al) and machine learning can revolutionize
investigative processes.®*® Al-powered systems can assist in analyzing vast amounts of data,
identifying patterns and correlations that may be overlooked by human analysts, and
streamlining the process of generating leads and identifying potential suspects.®*® This can
significantly improve the efficiency and effectiveness of investigations, particularly in complex

cases involving large volumes of data.

Another area where technology can play a crucial role is in surveillance and monitoring
capabilities. The use of advanced surveillance technologies, such as closed-circuit television
(CCTV) systems, aerial drones, and body-worn cameras, can provide valuable insights and
evidence in investigations.3*° Moreover, the adoption of digital case management systems and
e-filing platforms can streamline investigative processes, ensuring seamless information
sharing and collaboration among various agencies and stakeholders involved in the criminal
justice system. This can enhance coordination, reduce duplication of efforts, and promote

transparency and accountability in investigations.

In the realm of cybercrime investigations, the deployment of specialized tools and techniques
is crucial.®*! As cybercriminals become increasingly sophisticated, Indian investigative
agencies must develop robust capabilities in areas such as network forensics, malware analysis,
and dark web investigations.3*? Collaboration with private sector entities and international

organizations can facilitate knowledge-sharing and capacity-building in this domain.
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Additionally, the use of predictive policing and data-driven analytics can aid in proactive crime
prevention and resource allocation. By leveraging data from various sources, such as crime
reports, demographic data, and social media, law enforcement agencies can identify potential
crime hotspots and deploy resources more effectively, ultimately enhancing public safety and
reducing the burden on investigative capacities. However, it is crucial to acknowledge the
potential risks and ethical concerns associated with the implementation of these technological
advancements. Issues such as privacy infringement, algorithmic bias, and the misuse of data
must be addressed through robust legal frameworks, ethical guidelines, and effective oversight
mechanisms. The Indian judiciary has played a pivotal role in safeguarding individual rights
and ensuring the accountable use of technology, as exemplified in cases like Aadhaar

Judgement and Internet Freedom Foundation v. Union of India.

To effectively leverage technological advancements in investigations, it is imperative to invest
in capacity-building and training programs for law enforcement personnel. Equipping
investigators with the necessary skills and knowledge to utilize these advanced tools and
techniques will ensure their effective and responsible implementation, ultimately enhancing
investigative capacities while upholding the principles of due process and human rights.
Furthermore, fostering collaboration and knowledge-sharing among various stakeholders,
including academia, civil society organizations, and international partners, can accelerate the
adoption and effective utilization of technological advancements in investigations. Cross-
pollination of ideas, best practices, and resources can contribute to the development of

innovative solutions tailored to the unique challenges faced by Indian investigative agencies.
B. TRAINING AND PROFESSIONAL DEVELOPMENT

The Indian criminal justice system is a complex and multifaceted machinery, with various
components working in tandem to uphold the rule of law and ensure the delivery of justice.
One of the crucial pillars of this system is the investigative arm, which plays a pivotal role in
uncovering the truth, gathering evidence, and building cases. However, the effectiveness of
investigations is directly contingent upon the skills, knowledge, and professionalism of the
individuals tasked with this responsibility. Consequently, there is an urgent need to prioritize
the training and professional development of investigative personnel to enhance their capacities
and competencies. The investigative process is a delicate and intricate endeavor, requiring a

unique blend of technical expertise, analytical acumen, and adherence to legal principles.®*?

343 Criminal Procedure Code, 1973 (India), https://legislative.gov.in/sites/default/files/A1974-02.pdf (last visited
on Mar. 31, 2024).
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Investigators must possess a comprehensive understanding of evidentiary procedures, forensic
techniques, and the nuances of criminal law. Furthermore, they must be adept at navigating the
complexities of human behaviour, interpreting non-verbal cues, and employing effective
interrogation strategies.®** These multifaceted demands necessitate a robust and comprehensive

training framework that prepares investigators for the myriad challenges they may encounter.

One of the primary areas that warrant attention is the incorporation of advanced forensic
techniques into investigative training curricula.®*® With the rapid evolution of technology, new
and sophisticated methods of evidence collection and analysis have emerged, enabling
investigators to uncover critical insights and reconstruct events with unprecedented
precision.®*® However, the implementation of these cutting-edge techniques requires
specialized training and continuous professional development to ensure that investigators
remain abreast of the latest advancements and best practices. Moreover, the training programs
should place a strong emphasis on developing investigative acumen and critical thinking
skills.®*” Investigators must be equipped with the ability to objectively assess evidence, identify
patterns and inconsistencies, and formulate well-reasoned hypotheses. This analytical prowess
is particularly crucial in complex cases involving organized crime, financial fraud, or

cybercrime, where the trail of evidence can be intricate and elusive.

Another vital aspect of investigative training should focus on fostering ethical conduct and
upholding human rights.®*® Investigators wield significant authority and power, and it is
imperative that they exercise their duties with integrity, impartiality, and respect for the rights
of individuals.*® Training programs should reinforce the principles of due process, non-
discrimination, and fair treatment, ensuring that investigations are conducted in a manner that
upholds the rule of law and maintains public trust. In addition to formal training, it is equally
important to cultivate a culture of continuous professional development within investigative

agencies.® This can be achieved through regular workshops, seminars, and knowledge-

344 State v. Desu Raja, (2005) 11 SCC 436.
345 Locard's Exchange Principle, https://www.forensichandbook.com/locards-exchange-principle/ (last visited on
Mar. 31, 2024).
%6 DNA Technology (Use and Application) Regulation Bill, 2019, https://prsindia.org/billtrack/the-dna-
technology-use-and-application-regulation-bill-2019 (last visited on Mar. 31, 2024).
%7 “Training and Professional Development for Law Enforcement,” Bureau of Justice Assistance,
https://bja.ojp.gov/program/law-enforcement-training/overview (last visited on Mar. 31, 2024).
348 United Nations Code of Conduct for Law Enforcement Officials,
https://www.un.org/ruleoflaw/blog/document/code-of-conduct-for-law-enforcement-officials/ (last visited on
Mar. 31, 2024).
349 «p.K. Basu v. State of West Bengal, (1997) 1 SCC 416.”
350 “Continuing Professional Development,” National Institute of Justice,
https://nij.ojp.gov/topics/articles/continuing-professional-development (last visited on Mar. 31, 2024).
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sharing platforms, where investigators can exchange best practices, discuss emerging trends,
and learn from experienced practitioners. Furthermore, fostering inter-agency collaboration
and partnerships with academic institutions, research organizations, and international law
enforcement bodies can facilitate the cross-pollination of ideas, expertise, and resources,

ultimately enhancing investigative capabilities on a broader scale.

It is also crucial to address the issue of resource allocation and infrastructural support for
investigative agencies. Inadequate funding, outdated equipment, and lack of access to modern
tools and technologies can severely hamper the effectiveness of investigations. By prioritizing
investments in cutting-edge investigative tools, forensic laboratories, and specialized units, the
Indian criminal justice system can empower its investigators to deliver more robust and reliable
outcomes. Furthermore, the training and professional development efforts should extend
beyond the technical aspects of investigations and encompass broader themes such as
leadership, communication, and stress management. Investigators often operate in high-
pressure environments, dealing with sensitive cases and confronting emotionally charged
situations. Equipping them with the necessary coping mechanisms and interpersonal skills can

enhance their resilience, decision-making abilities, and overall effectiveness in their roles.

It is important to note that the impact of strengthening investigative capacities through training
and professional development extends beyond the confines of the criminal justice system.
Robust and effective investigations contribute to the broader goals of maintaining public safety,
upholding the rule of law, and fostering a society built on trust and accountability. By investing
in the professional growth and competencies of its investigative personnel, the Indian criminal
justice system can not only improve its efficiency but also reinforce its credibility and

legitimacy in the eyes of the public.

1. HUMAN RIGHTS CENTRIC APPROACH IN PRISONS

A. DEVELOPING COMPREHENSIVE HUMAN RIGHTS POLICIES

In the realm of criminal justice, the treatment of individuals deprived of their liberty is a crucial
litmus test for the respect and promotion of human rights. Prisons, often considered as a
microcosm of society, have historically been plagued by numerous human rights violations,
ranging from overcrowding and inhumane living conditions to incidents of torture,
discrimination, and denial of basic necessities. To address these pressing issues and uphold the
dignity of incarcerated individuals, it is imperative for the Indian criminal justice system to

adopt a comprehensive human rights-centric approach in its prison policies and practices.
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The foundation of a human rights-centric approach in prisons rests upon the recognition that
all individuals, regardless of their legal status or circumstances, possess inherent dignity and
fundamental rights that must be safeguarded. Developing comprehensive human rights policies
for prisons requires a multifaceted approach that addresses various aspects of the incarceration
experience. One crucial aspect is the establishment of clear guidelines and protocols to prevent
torture, cruel, inhuman, or degrading treatment. This includes strict adherence to due process,
ensuring access to legal counsel, and implementing robust mechanisms for monitoring and
reporting any instances of abuse or mistreatment. The Indian judiciary has played a pivotal role
in this regard, with landmark judgments such as D.K. Basu v. State of West Bengal and Sunil
Batra v. Delhi Administration, which have reinforced the fundamental rights of prisoners and
underscored the need for humane treatment. Another key component of a human rights-centric
approach is the promotion of basic living standards and access to essential services within
prisons. This encompasses the provision of adequate food, water, sanitation, and healthcare
facilities, as well as ensuring appropriate accommodation and ventilation.>> Additionally,
prisons must prioritize the protection of vulnerable groups, such as women, children, and
individuals with disabilities, by implementing specialized policies and safeguards to address

their unique needs and vulnerabilities.>

Moreover, a human rights-centric approach necessitates the recognition and accommodation
of diverse cultural, religious, and linguistic backgrounds within the prison population.3*® This
entails respecting and facilitating the practice of religious beliefs, providing access to spiritual
guidance, and ensuring that language barriers do not impede communication or access to
essential services. Such measures not only uphold the fundamental rights of prisoners but also
contribute to the maintenance of a more harmonious and inclusive prison environment.
Rehabilitation and reintegration are equally crucial aspects of a human rights-centric approach
in prisons. Prisons should prioritize the provision of educational, vocational, and skill-
development programs to empower inmates and facilitate their successful reintegration into
society upon release. Additionally, addressing the root causes of criminal behaviour through
counselling, addiction treatment, and mental health support services can contribute to reducing

recidivism and fostering a more rehabilitative environment.

%1 Rama Murthy v. State of Karnataka, (1997) 2 SCC 642.

352 Model Prison Manual, 2016,
https://bprd.nic.in/WriteReadData/userfiles/file/201607020308591930937MPM.pdf (last visited on Mar. 31,
2024).

353 Article 25, Constitution of India, 1950.
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Effective implementation of human rights policies in prisons requires robust oversight and
accountability mechanisms. This can be achieved through the establishment of independent
monitoring bodies, comprising representatives from civil society organizations, human rights
groups, and legal experts, to conduct regular inspections and assess compliance with
established standards. Furthermore, prisons should implement transparent grievance redressal
mechanisms, ensuring that prisoners have accessible channels to report violations and seek
redress without fear of retaliation. Capacity building and training of prison staff are also
essential components of a human rights-centric approach. Prison officials, guards, and
administrators must receive comprehensive training on human rights principles, conflict
resolution, and non-violent communication techniques. Such training should aim to foster a
culture of respect, professionalism, and adherence to ethical standards within the prison system,
ultimately contributing to the prevention of human rights violations and the promotion of a

more humane environment.

It is important to acknowledge that developing and implementing comprehensive human rights
policies in prisons is a complex and multifaceted endeavor, requiring sustained efforts and
collaboration among various stakeholders. Policymakers, judicial authorities, civil society
organizations, and international human rights bodies must work in tandem to ensure that the
rights and dignity of incarcerated individuals are upheld and protected throughout the criminal
justice process. By embracing a human rights-centric approach in prisons, the Indian criminal
justice system can not only fulfill its obligations under national and international laws but also
foster a more just, humane, and rehabilitative environment for those deprived of their liberty.
This approach aligns with the overarching principles of justice, dignity, and the rule of law,

ultimately contributing to the goal of a more equitable and inclusive society.
B. BALANCING SECURITY CONCERNS WITH INDIVIDUAL RIGHTS

The prison system is a delicate ecosystem, where the need for ensuring the safety and security
of inmates, staff, and society at large must coexist with the fundamental rights and dignities of
those incarcerated. Striking the appropriate balance between these seemingly conflicting
imperatives is a complex challenge that lies at the heart of a human rights-centric approach to
prison management. While prisons undoubtedly require robust security measures to maintain
order and prevent potential threats, these measures must be implemented in a manner that

respects the inherent rights and liberties of prisoners.

The primary responsibility of prison authorities is to maintain a secure and controlled
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environment, safeguarding inmates from violence, preventing escapes, and mitigating the risk
of contraband entering the facilities.®> To achieve this, various security protocols and measures
are implemented, ranging from physical barriers and surveillance systems to searches,
restraints, and the use of force when necessary.®*® However, these measures, if applied
excessively or without proper oversight, can infringe upon the fundamental rights of prisoners,
such as the right to privacy, freedom of movement, and protection from cruel, inhuman, or

degrading treatment.3°®

It is crucial to recognize that the deprivation of liberty through incarceration does not equate to
the complete erasure of an individual's human rights.®’ The Indian Constitution, through
Article 21, guarantees the right to life and personal liberty, which extends to prisoners as
well.3%® This principle has been upheld and reinforced by the Supreme Court in several
landmark judgments, such as Sunil Batra v. Delhi Administration and Prem Shankar Shukla v.
Delhi Administration, where the court emphasized the need to maintain the dignity and basic
rights of prisoners.3*° Balancing security concerns with individual rights requires a nuanced
and contextual approach, where the specific circumstances and potential risks are carefully
evaluated.3% For instance, while certain restrictions on freedom of movement may be necessary
to maintain order within the prison, such restrictions should be proportionate and not unduly
burdensome.® Similarly, while searches and surveillance measures are essential for security
purposes, they should be conducted in a manner that respects the privacy and dignity of
prisoners, adhering to established protocols and principles of necessity and proportionality.362

354 Model Prison Manual, 20186,
https://bprd.nic.in/WriteReadData/userfiles/file/201607020308591930937MPM.pdf (last visited on Mar. 31,
2024).

35 Prison Security  Techniques, United Nations  Office  on Drugs and Crime,
https://www.unodc.org/documents/justice-and-prison-reform/Prison_security_techniques.pdf (last visited on
Mar. 31, 2024).
36 International Covenant on Civil and Political Rights, 1966, https://www.ohchr.org/en/instruments-
mechanisms/instruments/international -covenant-civil-and-political-rights (last visited on Mar. 31, 2024).
%7 Basic Principles for the Treatment of Prisoners, United Nations Office on Drugs and Crime,
https://www.unodc.org/pdf/criminal_justice/lUN_Standard_Minimum_Rules_for_the_Treatment_of_Prisoners.p
df (last visited on Mar. 31, 2024).
358 Constitution of India, 1950, https:/legislative.gov.in/constitution-of-india (last visited on Mar. 31, 2024).
359 Sunil Batra v. Delhi Administration, (1978) 4 SCC 494; Prem Shankar Shukla v. Delhi Administration, (1980)
3 SCC 526.
%0 Principle of Proportionality in  Prison  Management, Penal Reform International,
https://cdn.penalreform.org/wp-content/uploads/2016/05/factsheet-4-proportionality-v10_final.pdf (last visited
on Mar. 31, 2024).
31 R.D. Upadhyay v. State of A.P., (2007) 15 SCC 337.
362 United Nations Standard Minimum Rules for the Treatment of Prisoners (Nelson Mandela Rules), 2015,
https://www.unodc.org/documents/justice-and-prison-reform/Nelson_Mandela_Rules-E-ebook.pdf (last visited
on Mar. 31, 2024).
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One area where this balance is particularly delicate is the use of force and restraints in prison
settings. While prison authorities may need to resort to such measures in situations of imminent
threat or unruly behaviour, these actions must be governed by clear guidelines and safeguards
to prevent excessive or unjustified use of force.*®® The Indian judiciary has emphasized the
need for strict adherence to the principles of proportionality and necessity when employing
force, as well as the importance of adequate training and oversight mechanisms to prevent
abuse. Furthermore, a human rights-centric approach necessitates the establishment of robust
grievance redressal mechanisms and independent monitoring bodies to ensure accountability
and transparency. Prisoners should have access to effective channels to report any violations
of their rights or instances of mistreatment, without fear of retaliation. Independent oversight
bodies, comprising representatives from civil society, human rights organizations, and legal
experts, can play a crucial role in conducting regular inspections, assessing compliance with

established standards, and providing recommendations for improvements.

It is also essential to recognize that certain categories of prisoners, such as women, children,
and individuals with disabilities, may require specialized considerations and additional
safeguards to protect their rights and meet their unique needs. Prison authorities must
implement gender-specific policies, accommodate religious and cultural practices, and ensure
access to appropriate healthcare and support services for these vulnerable populations.
Effective training and capacity building for prison staff is another critical component in
achieving the delicate balance between security and individual rights. Prison officials, guards,
and administrators must receive comprehensive training on human rights principles, conflict
resolution, and non-violent communication techniques. Such training should aim to foster a
culture of respect, professionalism, and adherence to ethical standards within the prison system,
ultimately contributing to the prevention of human rights violations and the promotion of a

more humane environment.

It is important to acknowledge that balancing security concerns with individual rights is an
ongoing process that requires continuous evaluation, adaptation, and collaboration among
various stakeholders. Policymakers, judicial authorities, civil society organizations, and
international human rights bodies must work in tandem to develop and implement

comprehensive policies and guidelines that uphold the principles of security and human rights

%3 United Nations Code of Conduct for Law  Enforcement  Officials, 1979,
https://www.un.org/ruleoflaw/blog/document/code-of-conduct-for-law-enforcement-officials/ (last visited on
Mar. 31, 2024).
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simultaneously. By embracing a human rights-centric approach and striking the appropriate
balance between security concerns and individual rights, the Indian criminal justice system can
not only fulfill its obligations under national and international laws but also foster a more just,
humane, and rehabilitative environment within its prisons. This approach aligns with the
overarching principles of justice, dignity, and the rule of law, ultimately contributing to the

goal of a more equitable and inclusive society.
IV.  SUMMARY OF KEY FINDINGS

After a comprehensive and critical examination of the Indian criminal justice system, this
research has unveiled several key findings that shed light on the strengths, challenges, and areas
for improvement within this complex institutional framework. These findings encompass
various aspects, ranging from the investigation and adjudication processes to the treatment of
individuals within the prison system and the overarching principles that govern the
administration of justice. The following summary highlights the most significant findings and

their implications for the Indian criminal justice system.

Firstly, the research underscores the pivotal role played by investigative agencies in upholding
the rule of law and securing justice. However, it also identifies the urgent need for
strengthening investigative capacities through robust training and professional development
initiatives.>®* The effectiveness of investigations is directly contingent upon the skills,
knowledge, and ethical foundations of the personnel tasked with this responsibility. By
equipping investigators with advanced forensic techniques, critical thinking skills, and a strong
commitment to human rights, the Indian criminal justice system can enhance its ability to
uncover the truth, gather reliable evidence, and build solid cases.*®® Failure to address
deficiencies in investigative capabilities can lead to miscarriages of justice, eroded public trust,
and the potential for perpetuating systemic injustices.

Secondly, the study emphasizes the paramount importance of ensuring fairness, impartiality,
and due process in the adjudication process, which is the cornerstone of a well-functioning
justice system.®% While the Indian judiciary has played a commendable role in safeguarding
the rights of individuals and upholding constitutional principles, the research identifies areas

that require concerted efforts to address issues such as delays in case dispositions, lack of access

364 Criminal Procedure Code, 1973 (India), https:/legislative.gov.in/sites/default/files/A1974-02.pdf (last visited

on Mar. 31, 2024).

365 Indian Evidence Act, 1872, https:/legislative.gov.in/sites/default/files/A1872-01.pdf (last visited on Mar. 31,

2024).

366 Constitution of India, 1950, https:/legislative.gov.in/constitution-of-india (last visited on Mar. 31, 2024).
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to competent legal representation, and the persistence of biases and prejudices that can
undermine the principles of equal justice.®®” Prolonged delays and inequitable access to legal
aid can exacerbate the suffering of individuals caught in the legal system, erode public
confidence, and perpetuate injustices, particularly for marginalized and underprivileged

segments of society.

Thirdly, the research sheds light on the pressing need to adopt a comprehensive human rights-
centric approach within the prison system, a critical component of the criminal justice
apparatus. Prisons have long been plagued by numerous human rights violations, including
overcrowding, inhumane living conditions, and instances of torture, discrimination, and denial
of basic necessities.?®® By developing and implementing robust human rights policies,
establishing independent oversight mechanisms, and prioritizing rehabilitation and
reintegration efforts, the Indian criminal justice system can uphold the dignity and fundamental
rights of incarcerated individuals while also fostering a more humane and rehabilitative
environment.®® Failure to address these issues not only violates basic human rights principles
but also undermines the potential for successful reintegration and contributes to the

perpetuation of criminal behaviour and recidivism.

Furthermore, the study underscores the delicate balance that must be struck between legitimate
security concerns and the protection of individual rights within prison settings.’® While prisons
undoubtedly require robust security measures to maintain order, prevent violence, and mitigate
potential threats, these measures must be implemented in a manner that respects the inherent
rights and liberties of prisoners. Clear guidelines, oversight mechanisms, and specialized
training for prison staff are crucial in achieving this balance and ensuring accountability,
transparency, and the prevention of excessive or unjustified use of force.®”* Failure to strike
this balance can lead to human rights violations, erosion of trust, and the potential for further

367 “Delays and Deficiencies in the Indian Criminal Justice System,” Vidhi Centre for Legal Policy,
https://vidhilegalpolicy.in/research/delays-and-deficiencies-in-the-indian-criminal-justice-system/ (last visited on
Mar. 31, 2024).

368 “India: Abusive Prison Conditions Persist,” Human Rights Watch,
https://www.hrw.org/news/2022/01/24/india-abusive-prison-conditions-persist (last visited on Mar. 31, 2024).
369 United Nations Standard Minimum Rules for the Treatment of Prisoners (Nelson Mandela Rules), 2015,
https://www.unodc.org/documents/justice-and-prison-reform/Nelson_Mandela_Rules-E-ebook.pdf (last visited
on Mar. 31, 2024).

310 Model Prison Manual, 2016,
https://bprd.nic.in/WriteReadData/userfiles/file/201607020308591930937MPM.pdf (last visited on Mar. 31,
2024).

81 United Nations Code of Conduct for Law  Enforcement  Officials, 1979,
https://www.un.org/ruleoflaw/blog/document/code-of-conduct-for-law-enforcement-officials/ (last visited on
Mar. 31, 2024).
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radicalization and violence within the prison system.

Additionally, the research highlights the significance of adopting a victim-centric approach
within the criminal justice system. Too often, the needs, rights, and well-being of victims are
overlooked or inadequately addressed, leading to further trauma, a sense of injustice, and a lack
of closure. By implementing measures such as victim support services, victim-sensitive
procedures, and mechanisms for restitution, compensation, and restorative justice, the Indian
criminal justice system can better serve the interests of those who have been harmed by
criminal acts, promote healing, and foster a more inclusive and compassionate approach to
justice. Neglecting the rights and needs of victims can perpetuate cycles of pain, resentment,

and a lack of faith in the justice system's ability to deliver fair and equitable outcomes.

Moreover, the study underscores the importance of addressing the root causes of crime and
promoting preventive measures through a holistic and evidence-based approach. Factors such
as poverty, lack of education, substance abuse, mental health issues, and social inequalities can
contribute to the perpetuation of criminal behaviour. By investing in community-based
initiatives, social welfare programs, and evidence-based interventions that target these
underlying drivers, the Indian criminal justice system can adopt a more proactive and
comprehensive approach towards crime prevention and societal well-being. Failure to address
these root causes can lead to a reactive and cyclical approach to crime, further straining the

criminal justice system and perpetuating social ills.

Lastly, the research emphasizes the need for continuous reform, innovation, and adaptation
within the criminal justice system to address emerging challenges and evolving societal
dynamics. As society evolves and new complexities arise, such as the rise of cybercrime,
organized crime, and the integration of emerging technologies, the Indian criminal justice
system must remain agile, responsive, and willing to embrace change. This requires sustained
collaboration among various stakeholders, including policymakers, legal experts, law
enforcement agencies, and civil society organizations, to develop and implement strategies that
address these evolving complexities while upholding the fundamental principles of justice,
fairness, and the rule of law. Failure to adapt and innovate can lead to stagnation, inefficiencies,

and an inability to effectively address the evolving threats and challenges facing society.

These key findings underscore the multifaceted nature of the Indian criminal justice system
and the numerous challenges and opportunities that lie ahead. While progress has been made

in various areas, there is still a significant need for continued efforts, sustained commitment,

Page | 130


http://www.ijlra.com/

www.ijlra.com
Volume 2 Issue 7| May 2024 ISSN: 2582-6433

and a willingness to embrace change and reform. By addressing the issues identified in this
research and implementing the proposed recommendations, the Indian criminal justice system
can move closer towards realizing its ultimate goals of upholding the rule of law, protecting
the rights and liberties of individuals, promoting societal well-being, and fostering a more just,

equitable, and humane society.
V.  IMPLICATIONS FOR CRIMINAL JUSTICE POLICIES

The findings of this comprehensive study on the Indian criminal justice system have far-
reaching implications for the development and implementation of effective criminal justice
policies. These implications span various aspects of the system, from investigative procedures
to adjudication processes, prison reforms, and overarching principles that govern the
administration of justice. It is imperative that policymakers, legal experts, law enforcement
agencies, and civil society organizations collaborate closely to address the identified challenges

and leverage the opportunities for positive transformation.

One of the most pressing implications arising from this research is the urgent need to prioritize
the strengthening of investigative capacities within law enforcement agencies.’? Robust and
effective investigations form the bedrock of a fair and just criminal justice system, as they lay
the groundwork for uncovering the truth and securing reliable evidence. To achieve this,
policymakers must allocate adequate resources and funding towards comprehensive training
programs that equip investigators with the latest forensic techniques, analytical skills, and a
deep understanding of human rights principles.®” This investment in professional development
will not only enhance the quality of investigations but also foster greater public trust in the
system's ability to deliver justice. Additionally, the findings underscore the importance of
addressing systemic issues within the adjudication process, such as delays in case dispositions,
lack of access to legal representation, and the persistence of biases and prejudices.®’*
Policymakers must prioritize measures to streamline court procedures, reduce backlogs, and
implement innovative solutions such as alternative dispute resolution mechanisms, where

appropriate.3” Furthermore, ensuring equitable access to competent legal aid, particularly for

372 Criminal Procedure Code, 1973 (India), https://legislative.gov.in/sites/default/files/A1974-02.pdf (last visited
on Mar. 31, 2024).
373 Indian Evidence Act, 1872, https://legislative.gov.in/sites/default/files/A1872-01.pdf (last visited on Mar. 31,
2024).
374 Constitution of India, 1950, https:/legislative.gov.in/constitution-of-india (last visited on Mar. 31, 2024).
375 “Delays and Deficiencies in the Indian Criminal Justice System,” Vidhi Centre for Legal Policy,
https://vidhilegalpolicy.in/research/delays-and-deficiencies-in-the-indian-criminal-justice-system/ (last visited on
Mar. 31, 2024).
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marginalized and underprivileged segments of society, is crucial to upholding the principles of

due process and equal justice under the law.3®

The research also highlights the urgent need for comprehensive prison reforms that embrace a
human rights-centric approach.®”” Policymakers must develop and implement robust human
rights policies that address issues such as overcrowding, inhumane living conditions, and
instances of torture, discrimination, and denial of basic necessities within prisons.®”® These
policies should prioritize the establishment of independent oversight mechanisms,
rehabilitation and reintegration programs, and measures to protect the rights and well-being of
vulnerable groups, such as women, children, and individuals with disabilities.3’® Moreover, the
findings underscore the importance of striking a delicate balance between legitimate security
concerns and the protection of individual rights within prison settings.3° Clear guidelines,
oversight mechanisms, and specialized training for prison staff are crucial to ensure that
security measures are implemented in a manner that respects the inherent rights and liberties
of prisoners while maintaining order and preventing potential threats.*®* Policymakers must
collaborate with relevant stakeholders to develop comprehensive strategies that uphold both
security and human rights, fostering a more humane and rehabilitative environment within the

prison system.

The adoption of a victim-centric approach within the criminal justice system is another critical
implication highlighted by this research. Policymakers must prioritize the development and
implementation of measures that ensure the rights and well-being of victims are adequately
addressed, such as victim support services, victim-sensitive procedures, and mechanisms for
restitution, compensation, and restorative justice. By placing victims at the forefront of the

criminal justice process, the system can promote healing, foster a sense of justice, and

376 |egal Services Authorities Act, 1987, https://nalsa.gov.in/acts-rules/lsa-act.html (last visited on Mar. 31,
2024).

377 Universal Declaration of Human Rights, 1948, https://www.un.org/en/about-us/universal-declaration-of-
human-rights (last visited on Mar. 31, 2024).

378 “India: Abusive Prison Conditions Persist,” Human Rights Watch,
https://www.hrw.org/news/2022/01/24/india-abusive-prison-conditions-persist (last visited on Mar. 31, 2024).
879 Model Prison Manual, 2016,
https://bprd.nic.in/WriteReadData/userfiles/file/201607020308591930937MPM.pdf (last visited on Mar. 31,
2024).

380 United Nations Standard Minimum Rules for the Treatment of Prisoners (Nelson Mandela Rules), 2015,
https://www.unodc.org/documents/justice-and-prison-reform/Nelson_Mandela_Rules-E-ebook.pdf (last visited
on Mar. 31, 2024).

%l United Nations Code of Conduct for Law  Enforcement  Officials, 1979,
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Mar. 31, 2024).
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contribute to the prevention of cycles of resentment and retaliatory behaviour. Furthermore,
the findings emphasize the importance of addressing the root causes of crime and promoting
preventive measures through a holistic and evidence-based approach. Policymakers must
invest in community-based initiatives, social welfare programs, and interventions that target
underlying drivers such as poverty, lack of education, substance abuse, and mental health
issues. By adopting a proactive and comprehensive approach to crime prevention, the criminal

justice system can contribute to societal well-being and reduce the strain on its resources.

Lastly, the research underscores the need for continuous reform, innovation, and adaptation
within the criminal justice system to address emerging challenges and evolving societal
dynamics. Policymakers must foster an environment of collaboration and open dialogue among
various stakeholders, encouraging the exploration of innovative strategies, the integration of
new technologies, and the willingness to embrace change while upholding fundamental

principles of justice, fairness, and the rule of law.

Implementing these policy implications will require a multi-pronged approach that involves
legislative reforms, resource allocation, capacity building, public awareness campaigns, and
sustained commitment from all stakeholders involved in the criminal justice process. It is
imperative that policymakers prioritize evidence-based decision-making, drawing upon the
findings of this research and other relevant studies to craft comprehensive and effective
criminal justice policies. By addressing the challenges and leveraging the opportunities
identified in this study, the Indian criminal justice system can undergo a transformative process
that enhances its ability to uphold the rule of law, protect the rights and liberties of individuals,
promote societal well-being, and foster a more just, equitable, and humane society. The
implications highlighted herein serve as a roadmap for policymakers, guiding them towards
the development of a criminal justice system that not only meets the demands of the present

but also anticipates and addresses the complexities of the future.
VI.  FUTURE DIRECTIONS AND AREAS FOR FURTHER RESEARCH

While this comprehensive study on the Indian criminal justice system has shed light on various
challenges, opportunities, and policy implications, it is important to recognize that the pursuit
of a fair, efficient, and equitable system of justice is an ongoing endeavour. As society evolves,
new complexities emerge, and our understanding of the intricate dynamics within the criminal
justice framework deepens. Consequently, there is a pressing need to continuously explore new

avenues for improvement, identify gaps in existing knowledge, and undertake further research
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to inform evidence-based policymaking and drive positive transformations.

One area that warrants further investigation is the impact of emerging technologies on the
criminal justice system. The rapid advancement of digital technologies, such as artificial
intelligence, machine learning, and data analytics, has the potential to revolutionize various
aspects of the justice process, from investigation and evidence collection to adjudication and
rehabilitation.*® However, the integration of these technologies also raises critical ethical and
legal concerns, such as the potential for bias, privacy violations, and the need for robust
governance frameworks.*®3 Future research should delve into the ethical implications of using
these technologies within the criminal justice context, develop frameworks for responsible and
accountable implementation, and explore strategies to mitigate potential risks while leveraging
the benefits. Another area that merits further exploration is the intersection of mental health
and the criminal justice system. A significant proportion of individuals involved in the justice
process may suffer from mental health issues, substance abuse disorders, or cognitive
impairments.34 Understanding the unique challenges and needs of this population is crucial to
ensuring fair and humane treatment, as well as developing effective interventions and diversion
programs that prioritize rehabilitation and reintegration.®® Further research is needed to
understand the prevalence and impact of mental health issues within the criminal justice
system, identify best practices for addressing these challenges, and develop evidence-based

policies and programs that promote mental well-being and reduce recidivism.

The role of restorative justice practices in fostering reconciliation, healing, and crime
prevention also warrants further examination.® Restorative justice approaches aim to involve
victims, offenders, and community members in a collaborative process focused on repairing
harm, addressing underlying issues, and promoting accountability and reintegration.’ While

restorative justice practices have gained traction in various jurisdictions, there is a need for

%2 «“The Use of Artificial Intelligence in the Criminal Justice System,” National Institute of Justice,
https://nij.ojp.gov/topics/articles/use-artificial-intelligence-criminal-justice-system (last visited on Mar. 31,
2024).
%3 «gthics and Governance of Artificial Intelligence,” European Commission, https://digital-
strategy.ec.europa.eu/en/policies/expert-group-ai (last visited on Mar. 31, 2024).
%4 “Mental Health and Criminal Justice Issues,” National Alliance on Mental Iliness,
https://www.nami.org/Advocacy/Policy-Priorities/Divert-from-Criminal-Justice-System (last visited on Mar. 31,
2024).
35 «“Mental Health Courts,” Bureau of Justice Assistance, https://bja.ojp.gov/program/mental-health-
courts/overview (last visited on Mar. 31, 2024).
386 “Restorative Justice,” United Nations Office on Drugs and Crime, https://www.unodc.org/e4j/en/crime-
prevention-criminal-justice/module-8/key-issues/restorative-justice.html (last visited on Mar. 31, 2024).
%7 “Restorative  Justice: ~ An  Overview,”  Center  for  Justice &  Reconciliation,
http://restorativejustice.org/restorative-justice/about-restorative-justice/tutorial-intro-to-restorative-justice/  (last
visited on Mar. 31, 2024).
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more empirical research to evaluate their effectiveness, understand their long-term impacts,
and develop strategies for wider implementation within the Indian criminal justice context.
Furthermore, the complex interplay between socioeconomic factors, marginalization, and
crime rates necessitates in-depth investigation. Poverty, lack of access to education, and social
inequalities have long been recognized as contributing factors to criminal behaviour.3®®
However, a deeper understanding of the specific mechanisms and pathways through which
these factors influence crime rates is crucial for developing targeted interventions and
preventive measures. Future research should explore the intersections of socioeconomic
factors, marginalization, and criminal behaviour, with a particular focus on vulnerable and

underrepresented communities.

Another area that requires further research is the impact of incarceration on families and
communities. The ripple effects of incarceration extend beyond the individual offender,
affecting families, children, and entire communities.®®® Understanding the long-term
consequences of incarceration on familial relationships, economic stability, and community
dynamics is essential for developing holistic support systems and reintegration strategies that
mitigate the negative impacts and foster successful re-entry into society.

Lastly, comparative studies examining best practices and innovative approaches adopted by
other jurisdictions can provide valuable insights for the Indian criminal justice system. By
analyzing the successes, challenges, and lessons learned from other countries or regions,
researchers can identify potential strategies, policies, or interventions that could be adapted or
implemented within the Indian context, taking into account the unique sociocultural and legal

landscapes.

Conducting these future research endeavors will require a multidisciplinary approach,
collaboration among various stakeholders, and a commitment to rigorous methodologies and
ethical research practices. It is essential that researchers engage with policymakers, legal
experts, law enforcement agencies, civil society organizations, and impacted communities to
ensure that the research is relevant, inclusive, and addresses the pressing needs and concerns
of all stakeholders. By continuously expanding the frontiers of knowledge and understanding

within the realm of criminal justice, researchers can contribute to the development of evidence-

388 «“poverty and Crime,” United Nations Office on Drugs and Crime, https://www.unodc.org/e4j/en/crime-
prevention-criminal-justice/module-12/key-issues/poverty-and-crime.html (last visited on Mar. 31, 2024).
39 “Family and Community Consequences of Incarceration,” American Psychological Association,
https://www.apa.org/pi/ses/resources/publications/incarceration-consequences.aspx (last visited on Mar. 31,
2024).
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based policies, inform decision-making processes, and ultimately drive positive
transformations that uphold the principles of justice, fairness, and the rule of law. The future
directions and areas for further research outlined here represent a starting point for a more
comprehensive and nuanced exploration of the complexities inherent in the criminal justice

system, paving the way for a more equitable, humane, and effective administration of justice.
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